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APPENDIX 10

Memorandum of Decision and Order,
U.S. District Court, Southern Division of
California

Civil No. 90-1562-E (BTM)
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6 UNITED S8TATES DISTRICT coOURD
7 SOUTHERY DISTRICT oF CALIFORNIA
8
g|| UNITED STATES oF AMERYCA, ; Civil Ne. 90~1562~E(BTH)
10 Plaintire, )
)
11 Ve )) MEMORANDUN DECIETON
12|| 15.320 AcRrEE oF LAND, MORE oR
LESS, IN'SAN DIEGO cumpy. )
sl . . Safendants, —3 R - e
——— )
15/
18 Batween the Years of 1919 apg 41840, the City of san Diege

I7i‘granted go the Uniteq Statag govVermment several Plots of land {the
18]] "deoded Parcels®) bordareq by Broadway, Harboy Drive, and Paeific
Highway, These grants gll containeq liniting language going to the
|'Purpose or use tp which the Property would be but ~~ 8,49, "for the
exclusive use of the United States Navy.®n zp a&dition, the Uniteqd
,‘Sﬁates Qolds two long-tegm leasesg over thosge pPortions of ¥ ang P

©an be put,
/ +
| {
The United States noy Proposes to uge this Propexty am the

Bite of the "Navy Broadway Complex.® mynyg Complex would copsist

I —_
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1]l of gour main buiidings, two of which would ba private hetels, ope
2/ 2 commereial office building, ang one a new Navy headquarters,

4 J the project, 1y Connection with thig davelopment Plan, the Uniteq
6(| Stateg !?3;5,@ ﬁiﬁfﬁx},& condemnation pbroceedinge against the state of

7 ,gaLi»ge,;::;iwg‘.,mm,,gg”g&wgm;svawkggmsﬁanwgiego,,wm!:hssmsﬂggmnipgommiﬂmaoxx@
3"Distri§mg,wand “unknown owners,” in order to quiet title te the

R R BTt s Sy

R A e

8| Rarcels, and aige to condemn the property aon 'm,gg E_Streets

deedad Parcels, Speciricauy, the United states is seexing 3
4
8//Tuling that j¢e e¥nership of thesge Parcels is not restricteq by a

| oz California should the Navy cease to use the parcals exclusively
|| foxr naval gy military Purposes, mhe State of California, for its

PARGE. 23
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State og California, Which acquired title UPon. gaining state-
hood in 1850. The Proparty a¢ issue was criqin.uiy Part of the

166 caj, 576, 584 {1913y, The State Canveyed the Parcels, ag
Fart of a2 mngh larger 1apg. gxant, fo. sha Sit¥or - - Blego,

at turthering the PUrposes o that sasement, Bee stats, 1911,
8/ Ch. 700, mwhe State Tecognized the fulfillment op these conditions

in Staty, 19217, on, 55, undex Vhich the Cityig title in the

A

Pursuant ¢q Btatg, 1913, ¢y, 250, the state authorized the
[City to grant Portions of ¢y land to the United states gor the
"Public PUrposes of tpe United States.» g3, 1819, the City mad

28
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All of the land described in the act (including
8ll of the parcels at Issue in this caze) lying
shorevard {rom the bulkhead line as nov estabe
liehad, is hereby declared to have geased to
be tidelandg and to be free from all trusts and
restrictions Imposed on said lands under and
by any of the provicsionm of this act, . , .
{emphasls added).

According to the United States, the rationale behind this
ptatute was a recognition that the propexty at imsue had been

I #ilied in and wae thus no longer part of the physical coastal
jtidelands. The atafzuta also contained a provision =ztating that

nene o©f this land could be meld te any individual,: firm or corp~
oration. During the mame session, the state legislature passed
Stats. 1929, ch. 808, vwhich authorized the grant of any tidelands
te the United states for public or governmental purposes, and

jeonfirmed all previoustgramie to t4e Unitod States.

In 1933, the City deeded a second parcel to the United
States. Citing Statz. Chs. 642 and 808, the city grantad twe
traces Yfor national defense and for the uses and purposes of
the United States." - This Property was granted in exchange for
2 parcel Jocated on the San Diege XNarine Coxps Bagse. o

{rether exchanges followed, in 1938 and 1940. Both desds contain
|lsngurge noting the Purpose of the gramt <= i,¢, to the United

Btates for "military uses.® The 1940 deed v:;s rade mubject to
several eximting leases, but provided that upon expiration of those
leases, the parcel would becoms "the property of the United States
in tes simple.n '

All eof the deeds are alse subject to certain public utilui‘ty

Basements held by the tity of San Diego and which tife United States
does not contest.

PAGE. @5




e

“SEP 29 98

ID 68 w8 o WY b B8 NS b

10
11f
12
13

15
16
17
18
19
20
21

23}

o4t P.6

4

IX. ZIhe Leased Proparty

The leased property is nots .directly lwpliested in the
Fumnary judgment motione before this ocourt, but {ig inciuded
in the propesed Broadway Complex. The propesty subject to’ the
long-term leases held by tﬁq United States consists of thoge
portione of E and ¥ Btreets that are contained within the
houndaries of the propesed complex, and are owned respectively
by the city of San Dlego and the Ban Diego Unified Port pistrict,
The tirst property was originally leased to the United Btates
by the city for a E0-year period set to expire in 1999, with the
United Statesg having the option to Yenew for a second bEO-year
term. Thiz lease ocontains an express provision stating that
thaﬁ;’:;}operty would be used 2oy Navy purposes only, and that
if the leased Pramises.. vare "abanidoned Y the Navy' &% ‘ceased
to be used for a peried of two years by any branch of
the armed services for pilitary or paval purpeses, <the leass
will terminate,

The second propart;q hag been leased to the United States by
the 8San Dlege Port district for a &G-year term due to expira in
'the year 2044, 1 the lease, the government covenantsd that the
Froperty would be used for Navy purposes only and weuld terninate
at such time as the Navy determines that the premisges are no longer
reguired for Navy purposes.

9

The United mtates concedes that property covered by these two

leases ia mubject te the tideland trust eacement. The underlying

an-‘u{-’. F‘Q‘f.%
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I. United States' Mo Labn for Partis) 'g LY. Judem

The United States bases its motion for partial summary on the
status of the deeded Parcels upon three main grounds: 1) tﬁa State
has already valldly freed ths deeded parcele from the terme of the

[ tidelands trust: 2) that even if the tidelands trust does apply to

the deeded parcels, the defendants are estopped from contending

|that the lands are not held by the United States free from that

trust; and 3) that the language of the subject deeds conveyed a fea

{slmple title, free of any reveraionary rights.

A. The Tidelande Trust
The United States Supporte its first eontention, that ne
tidelands mervitude existe on the deeded parcels, on the language

of Stats. 1829, ch, F42. aAe Froviouzly stated, ‘that stafiss Ly fte

|terms declared that the filled property covered by the desds at
{isgue in this case had ceaszed to be tidelands, and vere therefore
{ B¢ longer subject to the tidelands trust.

The State acknowledges that the interpretation of Chapter 642

1ls the key igaue in detemining the status of the daedad parcels,

‘@ut rejects the United States! reading of the statute. The State

nakes two alternative argurents in support of its position. First,

the stata &rguee that ch. 642 was net meant te, and did net,
terninate the public truet ac to the filled lands, but simply

{1ifted =zome use restrictions ang the absointe Prohibition against

alienation of these lands that vas contained in the original 1513

[9¥ant to the City of san Diego. In support of thig reading™ of
]

,
|Ch. €42, the State notaes that the statute prohibited conveyance of

any of the land subject to the section to any individual, firm oxr

-
-
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corporation. The Etate argues that such a reztrioﬂan would be
incompatible with a broad release of the property frem the
tidelands trust. . The Etate also notag that legizlation enscted
later {n the 31929 legislative sosgion, Statsx, 1929, ch. BOB,

authorized citiez to cunvay tidelands to the United mtates for
Public, governmental oy rilitary pm;poeee, but subject to the
Provisions of the tidelapde trust, The State coentends that ¢he
| language of Ch. 642, vhen read in conjunctiox; with ch. 808, was
elmply meant to 8race the total ban on allenation, with ch. Bos
cleaxly defining teo whonm and for what purposa such 1and§ could
be granted.

‘Alternatively, the state asserts that even if the califernia
legislatura dig intend by means of Ch. 642 to release the degded
-PAvcels from the trust;: 4t 2id . not-have ths pover €v do o pecause |
such a releaze would cenfliet with the common law precedent relntaﬁ
to the public's interest in the tidelands. The 8tate starts from
the premises that {tg ability to free tidelands from the public

1 trust ig extramely lizited, that any statutes purperting to abandon
[[the public trust must pe strictly construed, United States v,

Oxegan, 295 U.8, 1 (1934), and that the intent to abandon the tyrust
Dust be clearly expressed ip order for a court to éive ths statute
that intntpretqtion. city of pe = ' ourt, 26 Cal.ad
515 (1983),

The Btate further argues that the California Supreme Court has
already cast into doubt the validity of ch. 642 insofar as it

i
In Atwood V. lammond, 4 Cal.2d 21 (1935), the California Suprama

Couxt was concerneaq vith the valldity orf legielation freeing a

..... PAGE. @68
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other facilitien, {hovever) 189tinn
] clded in the case heroin {htvood at
43-43, ewphagiz added) . ‘
10 Finally, the State cites to peq v ia .

11/{ 166 cal. s57g (1913), for the Proposition that the legislature nay

ig! In sum, the Etate argues that the limits om itg ability to
17/ free Property gfrom tha trust, the early restriotions set by

18][Californin Courta in cagesg g8uch agn Qﬂi&mm&, and the

18| 1anguage in Atwood questioning tpe validity of cn. 642, all leaq

21
29 The Uniteq Statex! Position on the interpretation ang valid-
23(] 4ty o2 ch. 642 ig well-taken. Am to ftg interpretation, ch. 642
24
25

Parcels at impug in this Came, are no longer tidelands, Suech a
26]| change {gn designation comports with reality since the Property,
27(|once f£illed, wag ne lengex part of the tidelands irf the physical
28|/ 5ehse of the teym,

[ &)
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8tringer, 847 F.2d 548 (9th cir. 1os8). !
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Purther, this cleay language is not centradicteq by <he
restrictions on aldenatien imposed by Che. 642 and 808, Pirst,
tha prohihiticn’ on sale to privata partieg contained {n Ch. 642' is
simply not a sufficient foundation upen which te basa an asgsertion

| that tha legislature did net mean what it paid when it declared

that the property vae ne lengex tidelands. A more reagsonable cone~
clusion {s that the legislaturm, while rapoving the property from
the restrictions of the tidelands tyust, vished to continue to
exercice some eontrol over the cityey ability te allenats the. land.

In sdadition, ch. ses, which specifically authorizes the con-
veyanca of tidelands to the United States for Public or gavern-
mental purpeses but doee not remove ths t:ldela.naa trust from that

| property, does not canflict vith thig reading of ¢h. 642. ch. sog

5 a gensmal statute thag ‘applier by its terse to aEtZdelands
granted to any munlcipality in the atate. Ch. 642, on the other
hand, reclassigies a specific mection of broperty contained in the
grant to san Diego az no longer part of the California tidelands.

In short, California‘e attempt to avoid the clear language
of Ch. 642 {g in vain., By ite terms Ch. 642, road alcne or in
conjunction with ch, 808, provides that the pProperty it addresses
is no longer part of the California tidelands and thus no lengex
Eubject to the tidelands trust, Because the legislature's intent
is plain from tye words of the statute, this court need procead

0 further than that plain meaning, o8, a,g,, United States v,

Re te seg 109 8. ¢, 1026, 1031 (1989); In ys

-
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[failure to take any action to i{nvalidate the statute

B g sy i te tys
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ruling is not appropriate at thigm Juncture. The dicts frem
4tvood notwithstanding, neither the Californir. legimlature per
the California courts have held Ch. 642 invalid or beyond the
powera of the legislature. The United States Suprenme Court,

1in & o c V. Biss o 48B4 U.S, 469 {1988},

recently reaffirmed the principle that Uthe JStates, upon entry
into ths Union, received all lande under waters subject to the

{ebb and flow of the tides,” phillips at 476, and that the law

©f real property, including lawe governing tidelands, is, under
the United Etates Constitution, left to the individual states ¢o

| develop ang adninister, Xd. at 484. California, then, whether

thmuéh its legislatures or i{4g courts, haszs the primary respon=
sibility to develop and administer lave geverning the tidelands
along the 2aliformia: cosgt., By -means of th. 643, tHS califecrnia
legislature removad a portion of that arem —- which wag no longer
Physically subject to the ebb and flow of the tides - from the
definition of “tidelandg" subject to the tidelahds trust. No
California court decision or subsegquent 1egi;3htive action has
invalidated that etatute in the mors than 60 years mince it was
:rirst enacted. 1Indeed, the actual holding of ¢he Atweosd cane wag

lithat the legislaturs 2id have the pewer to terminate the tidelands
| txrust as to reclaimed areas that vere formerly part of the physical

{|tidelangg, Atwood nt 41, S0q alao pity of Tong Heach v. Magseil,

d C. 3d 462, 48B-4g (1870). Given the Supreme Court’s xecent

|| Feassertion of the primacy cf state lay on this issue, Californis's

, and exisf.‘l%ng
/

{|talifornia precadent which does validate the legimlative xremoval

°f reclained areas from the tldeland’s trust, this. court deelimes

L]
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to strike down Ch. 642 as beyond the powers of the California
legislature,

Accordingly, this court finds that Stats. 1929 Cfx. 642 was a
velid removal of the deeded parcels from the tidelands trust, and
that the United Stategc thus \rncaived thiz property frae t:cﬁ the
restrictions impoged by that txust. Given this reading of ch. €42,
it is unnecaseary for the court to yeach the United st;ataeﬂ
estoppel argument. .

B. ev a exes ‘
The United ftates also argues that the la‘nquaga in the deeds

pexrtaining to the deeded parcels does not reserve any reversionary

| interest to the State of California. fThe State argues that the

deeds d1d create such an interest, and that the project proposed
by the United States. Violateg™the terns cof that intersss, thus
trigg;aring & reversion to the State,

The deeds at issue al} contain zimilax language purporting

to restrict the use ¥ purposes to which the pazcels can ba put.
| T™he deeds contain the following restricting language: “for the

exclusive use of the United States Navy. . . ." (1819 desed); "fox
}nat’innal defense and for the uees and purposzes. of the Unitsd
Etates." (1933 deed); Mgop military uses® (1938 deed); “for

|=llivary Purposes™ (1940 deed).

A fee mimple subject to a condition subsequent is a condi~
tional sstate, . subjact to defeasance should the condition
subsequent eoeeur, California ocourts do not favox condition.al
estates, and have consiatently held that such estates may only'*}:e

treated by expiliecit language., gee E1ﬁZQﬁxﬁld.!&uﬁgnhtx_ﬂf;ﬂnéeéa

164 cal. 493 (1913}, A meye pProvision in a deed that the property

L. XN
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ie conveysd for a particular purpose doee nat create & condition
subsequent. Gramer v, citv M‘Sgcmmnﬁm? 2 Cal. 24 435 {1835) ¢
Iitzgerald v. County of Madog, 164 cal. 493 (1813}, This attitide
toward conditions subsequent flows from the policy of tha courts
to avoid forfeitures. FPlizgerald at 493,

Seen in  light of yelevant precedent, the language
contained in the grant deeds at issue is ineufficient ke

croate a reversionary interest in favor of the State of
California. Am noted abeve, courts have beéﬁ conaistently
hesitant to impese a forfeiture on a purchaser of yaal propaxrty,

jand have fer that reason insisted that language preserving a

revergionary intexest be explicit and cleay. The deeds at
issue in thais action merely state the anticipated use for whi

the property was- granted.- o PreServe a ravérsionary interest,

these deeds would have to contain language providing that Af the

{iand was used for Any other purpose, then its awnership would

|®itopatically revert to the State. See Gramex v. city of
iEacramente, 2 Cal, 2d 432 (1935). In the absence of such language,
B reversichary interest was ereated by the deeds, and the Undted

0|5tates holds the desded parcels in feo simple.

In svamary, the United States’ position on both of these

issues is correct. According to California’e ,own ztatutes, the

land encompazring the deeded parcels is mo longer defined as "tide~

linnds, ¥ and thepefore no longer bound by the restrictions {mposed

by the tidelands trust. Further, the limiting language of the

deeds at jzsue was insufficient to presexrve a revexsi;enary inter;"nt

{in faver of the state of Califormiz should the land be uced for
{|Furptses other than these enunerated in the deeds. ©Op &ha strength

e
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| % elthsr:the tidelands tyyst- or-the use restrictions centained in

palifamia asserts that the United States doas net have standing
{{to bring this complaint for condemnatien because the government's

ik bR
P.14 G

ORE BT 8

of both aof these points, the United 8tates’ motion for partial
sumnary judgument s granted.

IT. Refendapts? se-Metio rtial Supma udgzent

The defendant Btate of California, in a motion joined b;r the
City of San Diego ang the San Diego Port Dist‘x:ict. hae noved for
sumuary judgment on its claims thats 1) the State has a reversien-
ary interest in the land underlying the Broadway Complex; and
2) the United Btates lacks standing to bring thig action to condemn
or contest the Btate's title interest because the use United States
plans to use the parcels for a primarily private purpese.,

The merits of the State’s first ground for summary judgment
have already been dealt with in the abeve analysis. california
dces not have a Prxoperty interesﬁ in the deeded parcels by virtue

the desds themselves. Accordingly, the Statels motion for summary

Judgment on this issue ig denied. .
The zecond claim raigsed by the State is similarly meritless.

[Propesed “taking® {m, According to the State, not for a public

|Purpeoe and tharefore not a proper exerciza of the United States:
| exinent domain pover. Howevar, thig argument =misinterpretsz the

posture of thie cace. Filing a complaint in condemnation doea not
by itsel? constitute a taking, Hﬂiﬁ&%ﬁwmdx
dapd, 443 F.24 1186, 1188 (9th cig, 1871}, but is pimply a methdd
©% adjudicating the contention of the Uniteg 8taten /thut: the st.t'}te
is not entitled to compensation. Tpited statas vs 893.97¢

AGReE,

782 U.5. 328 (1959). Hers, the Unitea States, at least with

ot

l

PRGE. 14
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1{|xespect to the deaded parcals, is ninply saeking to remsveany
2)llcloud from ite titie to the property. It ls met, at thie peint,
3||seeking to take any existing property interest actually held’ by
4]/ the Btate. The question of whether the project propesed by the
5{{United States haz & phhlic purpose is thersfore not at issus at
6|| this time. Accordingly, the State's wotion for summary judgment
7|{on thie issue im also denied.
8 _ CONCLUSION
4] Upon due consideration of the parties’' memoranda and exhibits,
10{| the arguments advanced at hearing, and for the reasons set forth
11 above, the court hareby:
19 1. Grants the United statee’ motion for partial
sWmmary judgment, finding that the United
18 States holds the demded parcels in fee simple
\ subject only to cexrtain utility sasement rights.
14 - held by the City of San Diags. i
15} Il. Denies the State ¢f Cslifernia‘s motion
for summary judgment, £inding that callifornia
18 does not have any reversionary rights in the
deeded parcels and that the United States does
17 have standing teo bring this condemnatien
action.
i8
DATED: July 1, 1991, )
ig
20) - 7 .
21 WILL B. ENRIGHT, Judge
2 United States District Court
23
24 .
25§
26| Sopies to: . .
27 Plaintigs ' . ‘
231 Defendants
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