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1 | COOLEY GODWARD KRONISH LLP '
STEVEN M. STRAUSS (99153) (sms@cooley.com)
2 | MICHAEL G. RHODES (116127) (rhodesmg@cooley.com)
MICHAEL S. LEVINSON (104155) (mlevmson@cooley COM)_,.com"""
3 | SUMMER J. WYNN (240005) (swynn@cooley.com f '\r\
4401 Eastgate Mall
4 || San Diego, CA 92121
Telephone:  (858) 550-6000
5 | Facsimile: (858) 550-6420
6 | Attorneys for Plaintiff
MANCHESTER PACIFIC GATEWAY LLC
7 .
8 UNITED STATES DISTRICT COURT
9 SOUTHERN DISTRICT OF CALIFORNIA
’ WGH RBB
11 | MANCHESTER PACIFIC GATEWAY LLC, CaQe/ N@V 1 0 9 9
a Delaware limited liability company,
12 »  COMPLAINT FOR DECLARATORY RELIEF
Plaintiff, i I
13 ' ' DEMAND FOR JURY TRIAL
V.
14
CALIFORNIA COASTAL COMMISSION,
15 | a California state agency,
16 Defendant.
17
18 Plaintiff MANCHESTER PACIFIC GATEWAY LLC alleges as follows:
19 1. This is an action brought against defendant CALIFORNIA COASTAL
20 | COMMISSION for declaratory relief to adjudicate an actual and justiciable controversy currently
21 | pending between the parties involving claims arising under the Federal Coastal Zone
22 | Management Act of 1972, 16 U.S.C. § 1451, et seq. (“CZMA”).
23 THE PARTIES
24 2. Plaintiff MANCHESTER PACIFIC GATEWAY LLC (“Manchester”) is a
25 || Delaware limited liability compaﬁy doing business in California and is, and at all times material
26 || hereto was, qualified to do business in California, with its principal place of business at One
& 27 | Market Place, 33rd Floor, San Diego, CA 92101.
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3. Defendant CALIFORNIA (;OASTALCOMMISSION (“the Commission”) is a
quasi-judicial state agency created by the California Coastal Act of 1976, California Public
Resources Code § 30000, ef seq. (the “Coastal Act”), with the power to sue and be sued.

JURlSl?lCTlON, VENUE AND EXHAUSTION OF REMEDIES

4. Subject matter jurisdiction of this action arises under the Declaratory Judgment
Act, 28 VU.S.C. § 2201, and under the laws of the United States (28 U.S.C. § 1331) pertaining to
the management, development and use of the Nation’s coastal resources, including CZMA, 16
U.S.C. § 1451, et seq.

S. Venue is proper in this Judicial District pursuant to 28 U.S.C. § 1391 because the
federal real property that is the subject of this action is located within the City and Counfy of San
Diego and this Judicial District, and a substantial part of the acts and/or omissions that are the
subject of this action occurred in this Judicial District.

6. Manchester has satisfied all applicable exhaustion of remedies requirements that |
must be satisfied, if any, to bring this action, or,v alternatively, no exhaustion of remedies
requirement may be applied to Manchester under the claims and circumstances alleged herein. -

COMMON ALLEGATIONS

7. Manchester brings this action because a dispute has arisen over the Commission’s
authority to regulate land use and development on federal (U.S. Navy) land as to which
Manchester is a developer and ground lessee.

8. As alleged herein, the Commission is threatening to delay, interfere with, impede,
destroy or otherwise materially and negatively impact Manchester’s contractual development
rights to such federal land through the improper attempt to exercise oversight jurisdiction and
authority the Commission contends exist (but, in actuality dé not) under the Coastal Act.

9. Manchester does not dispute that the Commission has review authority over
federal activities that may affect the statutorily defined “coastal zone” under CZMA. However,
the Commission’s review authority and coastal development permit (“CDP”) jurisdiction under
the Coastal Act do not extend to development activities occurring on federal land because federal

land is expressly excluded from the statutorily defined “coastal zone.” 16 U.S.C. § 1453(1).

2.
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10.  Pursuant to Section 2732 of the National Defense Authorization Act of 1987 (P.L.
99-661), Congress authorized the United States Department of the Navy (the “Navy”)_ to enter
into a public-private venture in ord.er to develop the Navy Broadway Complex (“NBC”) site
located in downtown San Diego, bounded generally by Broadway on the north, Harbor Drive on
the west and south, and Pacific Highway on the east. The NBC site is federally owned real
property, the use of which is therefore subject solely to the discretion of the federal government.

11.  Federal legislation P.L. 99-661, Section 2732, authorized the Navy to enter into a
long-term lease of the NBC site and specified that development of the NBC site and phasing plan
and urban design guidelines would be fbrmulated by the Navy and the City of San Diego (the
“City”). In or about June 1987, the Navy and the City signed a Memorandum of Understanding
(“MOU”) to implement P.L. 99-661. The MOU specified that the Navy and City would enter into

an agreement for the future redevelopment of the NBC site, and that the development agreement

“would include a development plan and urban design guidelines for the project.

12.  Under the terms of federal legislation P.L. 99-661 and the MOU, the Navy and the‘ '
City established a Development Plan and Urban Design Guidelines for the future development of
the NBC site (the “Guidelines”). The Guidelines establish thé maximum use intensity, building
program aﬁd “envelope” to be developed on the site and describe the principal design criteria that
will direct the development of the NBC site, including architectural standards, street-level design,
building form and scale, site access and parking treatment, and landscape considerations.

13.  In addition to performing other project evaluations and environmental review, in
or about August 1990, the Navy filed with the Commission a CZMA Federal Consistency
Determination (the “Federal Consistency‘Determination”) for the NBC site developmént project
(the “NBC Project”). The Navy’s Federal Consistency Determination specifically incorporated
the NBC Project as specified by the Gﬁidelines and expressly contemplated that the Navy would
enter into a.joint venture with one or more private developers to complete the NBC Project.
Pursuant to CZMA section. 307(c), the Navy fully analyzed the proposed NBC Project for
consistency with the policies of the California Coastal Management Program (i.e., Chapter Three

of the Coastal Act, California Public Resources Code § 30200, ef seq.) and determined that the

3.
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1 | NBC Project (as delineated in the Guidelines) is consistent to the maximum extent practicable
2 | with the California Coastal Management Program (the “CCMP”). |
3 . 14, For its part, in 1991, the Commission also fully analyzed and considered the
4 [ proposed NBC Project (as outlined by the Guidelines) under CZMA and concurred with the
5 | Navy’s Federal Consistency Determination that the NBC Project was consistent to the maximum
6 | extent practicable with the CCMP. After having conducted a hearing on May 7, 1991 and
7 | concurring with the Navy’s Federal Consistency Determination, the Commission issued its
8 | Adopted Findings On Consistency Determination No. CD-47-90 on October 9, 1991. A true and
9 || correct copy of the Commission’s Adopted Findings. On Consistency Determination No. CD-47-
10 [ 90 (“1991 Commission Findings”) is attached hereto as Exhibit A and incorporated herein by
11 | reference as though set forth in full.
12 15.  Inits consistency revie‘w of the NBC Project (as ouﬁined by the Guidelines) under
13 [ CZMA, the Commission specifically considered the proposed NBC Project’s potential impact to
14 | visual coastal resources, the .development of waterfront area with non-priority uses, and the
15 | potential impact of the NBC Project’s intensity of use on public access to the shoreline.
16 (a) As to potential visual resource impacts, the Commission concluded that the
17 [ project “will improve views to and along the coast, improve the visual resources at the site, and is
18 | compatible with the character of the downtown waterfront,” and is consistent with the visual
19 | resources policy of the CCMP.
20 (b)  Asto the issue of non-priority uses, the Commission concluded that “even
21 | though the project included non-priority commercial office space, the redevelopment of the site
22 | will considerably improve public access and recreational uses of the area,” and that because the
23 | “overall project will benefit public use of the shoreline ... these access improvements overshadow
24 | the impacts of the construction of non-priority uses” and the. NBC Project is ‘;consistent with the
25 || priority use policy of the CCMP.”
26 | (c) As to the issue of public access impacts, thé Comrﬁission concluded that
27 | “the traffic generated by the project will not affect access to the shoreline” and “the parking and
28 | mitigation provided by the Navy ... will adequately meet the parking demands of the project, and
SaN DiEGO
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thus not interfere with public access,” and that “the project is consistent with the access policies

- of the CCMP.”

16. The 1991 Commission Findings further specifically contemplated and

acknowledged thet the Navy would eventually enter into a long-term ground lease with one or

.more private developers (like-Manchester) to construct the proposed NBC Project: “[t]he Navy is

proposing to enter into a joint venture with a private developer for the redevelopment of the
Broadway Complex site ... As part of this joint venture, the Navy will enter into a long-term
lease of the site with the private developer. The develeper will' then redevelop the site as a
3,250,000 square-foot mixed-use office, hotel, and retail development that will include Navy
office space. The joint venture will alloW the Navy to have the site redeveloped at no cost to the
federal government.”

17.  The 1991 Commission Findings concluded by stating that: “[t]hese findings are
premised on the assurﬁption that construction of the Navy’s project will follow the plans and
guidelines. The agreement for development between the City of San Diego and the Navy will
also incorporate the requirement that development be consistent with the plans and guidelines.
Therefore, no further Commission action is required for the redevelopment to proceed as
presented in the consistency determination.” (Emphasis added.)

18.  After the development of the NBC site was considered and approved under
CZMA, and the environmental review of the project was complete, in 1992, the Navy (on behalf
of the United States of Amefica) and the City entered into a development agreefnent consistent
with federal legislation P.L. 99-661 and the MOU for the future redevelopment of the NBC site,
which incorporated in full the Guidelines analyzed by the Commission under CZMA (the
“Development Agreemenf”). A true and correct copy of the Development Agreement, including
the Guidelines, is attached hereto as Exhibit B and incorporated herein by reference as though set
forth in full.

| 19.  In entering into the Development Agreement, the Navy and the City agreed that

the Navy, pursuant to its authority granted by federal legislation, could convey one or more

‘leasehold estates to some or all of the NBC site to one or more private developers. To ensure

.5_.
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adherence with the Guidelines, any private de\}eloper selected to develop the NBC site is required
by the Dévelopment Agreement to submit proposed project plans and specifications to the City’s
Centre City Development Corporation (“CCDC”) for a comprehensive four-step consistency
review under the Guidelines. |

20.  Consistent with the Development Agreement and federal legislation P.L. 99-661,
on or about November 22, -2006, after extensive negotiations and preparations, Manchester
entered into a comprehensive Real Estate Ground Lease with the Navy for the NBC site, Lease
No. N6247307RP07P24 (the “Ground Lease™), to develop the NBC Isite, as the “Manchester
Pacific Gateway NBC Project” (for brevity herein, the “Project”). Under the Ground Lease,
Manchester is required (afnong many other things) to use and develop the NBC site solely in
accordance with the Development Agi‘eement and the Guidelines.

21.  Following execution of the Ground Lease, Manchester submitted its plans and
specifications - for the Project to CCDC for its consistency review under the Development
Agreement and the Guidelines. CCDC is presently conducting its consistency review of
Manchester’s submittal.

22.  Under the Development Agreement and the Ground Lease, subject only to
CCDC’s consistency detennihation, Manchester has vested development rights to construct the
Project, including a new state-of-the-art facility fof San Diego’s United States Naval Command
and a waterfront plaza with commercial, cultural, Visitor-serving and recreational facilities for
San Diego and those who visit the City to enjoy. When completed, the NBC Project will give
San Diego a worlci class “fronf porch” on the North Embarcadero of San Diego Bay to be enjoyed
for its high quality urban design and significant waterfront open space.

23. On or about October 25, 2006, the Commission sent a letter to the Névy stating its
position that “fegardless of any CCDC rul'ing [on its cbnsistency review of the Project under the
Development Agreement and the Guidelines],” é “éupplementalf’ federal consistency
determination from the Navy and a CDP application to the Commission from Manchester would
be required. A true and correct copy of the Commission’s October 25, 2006 letter is attached

hereto as Exhibit C and incorporated herein by reference as though set forth in full.

6.
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24.  On or about February 23, 2007,.the Navy responded to the Commission’s October
25, 2006 letter and stated that: “[w]e appreciate your concern that the project may require

supplemental consistency review and a [CDP]. However, the Navy stands firm in its

‘determination that effects to coastal uses or resources from the [NBC] project have not

substantially changed since the Commission’s 7 May 1991 concurrence, and thus a supplemental
consistency determination [under the CZMA] per 15 CFR 930.46 should not be required.”
(Emphasis added.) A true and correct copy of the Navy’s February 23, 2007 letter is attached
hereto as Exhibit D and incorporated herein by reference as though éet forth in full.

| 25.  Disregarding the Navy’s determination, the Commission sought instead to force its
hand with Manchester.

26.  For its part, Manchester offered to provide additional information “to the
Commission about the Project with the purpose of instructing the Commission that the Project is
entirely consistent with the Development Agreement and the Guidelines, which the Commission
had expréssly approved iﬁ 1991, and that supplemental consistency review of the Project is
neither legally required nor appropriate. |

27.  In response, the Commission advised Manchester that it would not consider or
accept any such information with respect to the Project except through a formal CDP application.
In an effort to cooperate fully with the Commission, Manchester submitted extensive information
about the proposed Project via a CDP application.

28. Thereafter, the Commission continued to seek additional information from
Manchester and insisted that Manchester provide new project studies and information about other
area projects. Although Manchester made extensive efforts to work with the Commission and
schedule a hearing on the matter, the Commission continued to deiay, seek more information,
cancel scheduled meetings, and refused to schedule any hearing on the Project until October
2007. Further, the Commission continued to assert that a CDP was required not just as the formal
conduit for the delivery of additional information but as a legal precondition to approval of the

Project. True and correct copies of the Commission’s January 26, 2007 and April 4, 2007 letters
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to Manchester in this regard are attached hereto as Exhibits E and F respectively and are
incorporated herein by reference as though set forth in full.

29.  Realizing that the Commissioim was not going to' change‘ its position that required
both a supplemental federal consistency determination from the Navy and a CDP application to
the Commission from Manchester, and disagreeing with the Commission’s position entirely,
Manchester voluntarily withdrew its CDP application (which had never been officially filed with
or accepted by the Commission) and reiterated its position that (as the Navy had already declared)
supblemental review of the Project is not required under CZMA because the development will
take place on federal property and effects to coastal uses or resources from the NBC Project have
not substantially changed since the Commission’s 1991 CZMA concurrence.
| 30.  As noted, the 1991 Commission Findings specifically found the NBC Project, as
outlined by the Development Agreement and the Guidelines, to be consistent to the maximum
extent practicable with the CCMP. As Manchester’s .proposed Project is consistent with the
proposed NBC Project outlined in the Guidelines that the Commission has already approved as
being consistent to the maximum extent practicable with the CCMP, the Commission has no legal
basis to require Manchester to obtain a CDP. Further, because federal land is excluded from the
“coastal zone” under CZMA and because the NBC site is federal land, the Commission cannot
require Manchester to obtain a CDP for the Project. True and correct copies of Manchester’s
March 5, 2007, April 30, 2007 and May 24, 2007 letters to the Commission stating these
positions are attached hereto as Exhibits G , H and [ respectively and are incorporated herein by
reference. |

31.  Upon receipt of Manchester’s withdrawal of its CDP application, the Commission
canceled another scheduled meeting with Manchester and informed Manchester that it would
respond in writing, which (as of the date of this Compiaint) it has yet to do.

/11
111
/11
111
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FIRST CLAIM FOR RELIEF
(For Declaratory Judgment Under 28 U.S.C. § 2201)

32.  Manchester realleges and incorporates Paragraphs 1-31 of this Complaint ' as
though fully set forth herein.

33.  As a consequence of the foregoing, there is an actual and justiciable controversy
presently pending between Manchester and the Commission regarding the Commission’s stated
position that the Project development cannot proceed absent a CDP.

34. By its actions, conduct and statements as alleged herein, the Commission threatens’
to delay, interfere with, impede, destroy or otherwise materially and negatively impact
Manchéster’s ‘vest.ed development rights by asserting authority over the Project that it.does not
have under CZMA or the Coastal Act.

35.  Manchester contends that the Commission cannot require Manchester to obtain a
CDP as a condition to Manchester’s developing the Project under the Ground Lease and the
Development Agreement. Manchester further contends that the Commission’s review of the
Project is limited to consistency review under CZMA because the Project is located on federal
land, which is excluded from the California “coastal zone.”

36. The Commission contends that it can require Manchester to obtain a CDP as a
condition to the development of the Project because the Project will Be developed by Manchester,
a non-federal entity. Further, the Commission contends that changes have occurred since 1991
that require supplemental review of the Project.

37.  Instead of pursuing remedies or supplemental review under CZMA directly with
the Navy, thé Commission is asserting its positioh directly with Manchester.

38.  Although Manchester has repeatedly articulated its position to the Commission |-
and worked in good faith to cooperate with the Commission by providing extensive information
about the proposed Project (even going so far as to convey such information via a CDP
application because of the Commission’s insistence that the information otherwise would not be

considered), the Commission continues to demand more information, cancel meetings with
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1 [ Manchester, and threaten Manchester with delaying, impeding, destroying or otherwise
2 | materially and negatively impacting Manchester’s ability to proceed with the Project as planned.
3 39. The Commission is an influential political agency and is threatening to wield its
purported power to delay, interfere with, impede, destroy or otherwi'se materially and negatively
impact the Project development. | |

40. Manchester contends that its rights to develop the Project consistent with the
Development Agreement and the Guidelines are vested and that the only remaining approvals

required of the Project are from CCDC and the City.

O 0 NN N n s

41.  Manchester is entitled to a declaratory judgment that the NBC site is federal land
- 10 | and therefore excluded by CZMA from the California “coastal zone,” and thus any and all

11 | development on the NBC site is subject to review under CZMA and not the Coastal Act.

12 SECOND CLAIM FOR RELIEF
13 (For Declaratory Judgment Under 28 U.S.C. § 2201)
14 42.  Manchester realleges and incorporates Paragraphs 1-31, and 33-40 inclusive, of

151 this Complaint as though fully set forth herein.

16 43, Manchestei' is entitled to a declaratory judgment that the Commission cannot
17 require Manchester to obtain a CDP as a condition to developing the Project because the NBC
18 property is federal land and thus excluded by CZMA from the California “coastal ione” and the

19 I Commission’s CDP jurisdiction.

200 . . THIRD CLAIM FOR RELIEF

21 (For Declaratory Judgment Under 28 U.S.C. § 2201)

22 44,  Manchester realleges and incorporates Paragraphs 1-31 of this Complaint as
23 | though fully set forth herein. |

24 45.  As a consequence of the foregoing, there is an actual and justiciable controversy

25 | presently pending between Manchester and the Commission regarding the Commission’s stated

‘ 26 | position that supplemental federal consistency review of the Project is required under CZMA.
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46. By its actions, conduct and statements as alleged herein, the Commission threatens
to delay, interfere with, impede, destroy or otherwise materially and negatively impact
Manchester’s vested development rights by asserting authority over the Project that it does not
have under CZMA or the Coastal Act.

47.  Manchester contends that the Commission cannot require supplemental federal
consistency review of the Project under CZMA because Manchester’s Project is strictly consistent
with that specified in the Guidelines and approved under CZMA by the Navy and the
Commission in. 1991. Manchester further contends that the Commission’s 1991 CZMA
concurrence is the Commission’s binding approval and the operative statement that the Project is
consistent to the maximum extent practicable wifh the CCMP. Further, Manchester contends that
the Project’s effects to coastal uses or resources have not substantially changed since the
Commission’s 1991 CZMA concurrence.

48.  The Commission contends that changes in the project and changes to downtown
San Diego require supplementél federal consistency review of the Project under CZMA.

49.  Instead of pursuing remedies or supplemental review under CZMA direétly with
the Navy, the Commission is asserting its position directly with Manchester. |

50.  Although Manchester has repeatedly articulated its position to the Commission
and worked in good faith to cooperate with the Commission by providing extensive informationvl
about the proposed Project (even gding so far as to convey such information via a CDP
application because of the Commission’s insistence that the information otherwise would not be
considered), the Commission continues to demand more information, cancel meetings with
Manchester, and threaten Manchester with delaying, impeding, destroying or otherwise
materially and negatively impacting Manchester’s ability to proceed with the Project as planned.

51. The Commission is an influential political agency and is threatening to wield its
purported power to delay, interfere with, impede, destroy or otherwise materially and negatively
impact the Project development.

/11 |
i '

11.
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52. Manchester contends that its rights to develop the Project consistent with the
Development Agreement and Guidelines are vested and that the only remaining approvals
required of the Project are from CCDC and the City.

§3.  Manchester is entitled to a declaratory judgment that supplemental consistency
review is not required under CZMA because Manchester’s Project is consistent with the
Guidelines and not substantially different from the project approved in 1991 by the Navy and the

Commission.

FOURTH CLAIM FOR RELIEF
(For Declaratory Judgment Under 28 U.S.C. § 2201)

54.  Manchester realleges and incorporates Paragraphs 1-31, and 45-52 inclusive, of
this Complaint as though fully set forth herein.

55.  Manchester is entitled to a declaratory judgment that supplemental consistency
review is not required under CZMA because effects to coastal uses or resources from the Project
have not substantially changed since the Navy’s Federal Consistency Determination and the
Commission’s 1991 CZMA concurrence.

WHEREFORE, Manchester prays for judgment as follows:

1. For a judicial declaration that the NBC site is federal land and therefore excluded
by CZMA from the California “coastal zone,” and thus any and all development on the NBC site
is subject to review under CZMA and not the Coastal Act;

2. For a judicial declaration that the Commission cannot require Manchester to obtain
a CDP as a condition to developing the Project because the NBC property is federal land and thus
excluded by CZMA from the California “coastal zone” and the Commission’s CDP jurisdiction;

3. For a judicial declaration that supplemental consistency review is not required
under CZMA because Manchester’s Project is consistent with the Guidelines and not
substantially different from the project approved in 1991 by the Navy and the Commission;

4.,  For a judicial declaration that supplemental consistency review is not required

under CZMA because effects to coastal uses or resources from the Project have not substantially

12.
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changed since the Navy’s Federal Consistency Determination and the Commission’s 1991 CZMA

concurrence;
5. For costs of sﬁit; and
6. For such other and further relief as fhe Court may deem proper.
Dated: June 15, 2007 COOLEY GODWARD KRONISH LLP

STEVEN M. STRAUSS (99153)
MICHAEL G. RHODES (116127)
MICHAEL S. LEVINSON (104155)
SUMMER J. WYNN (240005)

.By: p//Z/V_(M

en M. Strauss (9%1)73)

Attorneys for Plaintiff
MANCHESTER PACIFIC GATEWAY LLC

13.
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1 DEMAND FOR JURY TRIAL

2 Pursuant to Federal Rule of Civil Procedure 38(b) and Local Rule 38.1 of the United
3. | States District Court for the Southern District of California, Plaintiff Manchester Pacific Gateway

LLC hereby demands a jury trial as to any and all factual matters as to which it may be entitled.

Dated: June 15, 2007 COOLEY GODWARD KRONISH LLP
‘ STEVEN M. STRAUSS (99153)
MICHAEL G. RHODES (116127)
MICHAEL S. LEVINSON (104155) -
SUMMER J. WYNN (240005)

By: L’W")

10 | even M. Strauss ¢94153)
11

O© 00 N O Wn b

Attorneys for Plaintiff

12 MANCHESTER PACIFIC GATEWAY LLC

13 | 546431 v6/SD
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EXHIBIT INDEX TO _
COMPLAINT FOR DECLARATORY RELIEF

Manchester Pacific Gateway v. California Coastal Commission

Exhibit Description Page
A Adopted Findings on Consistency Determination by 15
California Coastal Commission ‘

J

B Agreement Between The City of San Diego and The 77
United States of America Adopting A Development
Plan and Urban Design Guidelines for the
Redevelopment of The Navy Broadway Complex

C Letter dated October 25, 2006 to Rear Admiral Len 149
Hering, Department of the Navy from Peter M.
Douglas, California Coastal Commission

D Letter dated February 23, 2007 to Mr. Peter Douglas of 164
California Coastal Commission from Rear Admiral Len
Hering, Department of the Navy

E Letter dated January 26, 2007 to Perry Dealy, 168
Manchester Pacific Gateway from Diana Lilly,
California Coastal Commission

F | Letter dated April 4,2007 to Perry Dealy, Manchester 176
Pacific Gateway from Diana Lilly, California Coastal
. Commission
G ‘ Letter dated March 5, 2007 to California Coastal 181

Commission, Attn: Diana Lilly from Michael S.
Levinson, Cooley Godward Kronish

H Letter dated April 30, 2007 to California Coastal : 184
Commission, Attn: Diana Lilly from Michael S.
Levinson, Cooley Godward Kronish '

I Letter dated May 24, 2007 to California Coastal 189
Commission, Attn: Diana Lilly from Michael S.
Levinson, Cooley Godward Kronish
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“ et .o .
L STATE OF CALIFORNIA—THE RESOURCES AGENCY : ) B - t .\ 5 . . PETE WILSON, Governor

- CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000 )
. AN FRANCISCO, CA 94105-2219 . T, o . .
' ‘ICE AND TDD (415) 904-5200 X ADOPTED FINDINGS
ON_CONSTSTENCY DETERMINATION

Consistency Determination No. CD-47-90

Staff: , JRR-SF
45th Day: . - Extended
Date of Review: : May 7, 199
Commission Meeting: .  August 13, 199

Findings Adopted: October 9, 1991

ERAL AGENCY: U.S. Navy

DEVELOPMENT - o . .
LOCATION: ~ Navy Broadway Complex in downtown Sah Diego, bounded by

Broadway on the north, Harbor Orive on the west and south, and
Pacific H\ghway on the east (Exh1b1ts l and 2)

OEVELOPMENT ' ' ‘ : : : : :
~ ‘ DESCRIPTION: Construction of two highrise office buildings, two hotels
parking structures and open space (Exhibit 3)

» " PREVAILING . ‘ - ' . .
’ COMMISSIONERS: Giacomini, Howard, MacElvaine, Malcolm, McInnis, Doo, Neely,
v . Wright - e '

SUBSTANTIVE FILE DOCUMENTS:

1. Final and Draft Environmental Impact Statement for the Navy Broadway -
: Complex April 1990.

2. City Centre Segment. of the. City of San Diego $ Local cOastaI Program
certified on January 13, 1988:

A. Centre City Transportation Action Program. May, 1985;

Centre City Community Plan, May, 1976;

Marina Redevelopment Plan, December, 1976 as amended:

o O m

Columbia Redevelopment Plan, December, 1976 as amended; and L
E. Urban Design Program, Centre City, San Diego, October 1983.
3. San Diego Unified Port District Master Plan, January, 1980'

4. Transportation Study for the Navy Broadway Complex Project, -Korve
Engineering, Inc., February, 1990.

EXHIBITA- 1S
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" 5. . California Coastal bmmis ion v. ranité Rock_Company, 107 S.Ct. 1419

[19871. S S | | @

6. Cityscape, 1990 Annual Development Update, Centre City Development
Corporation.

7. Mitigation Monitoring Program for the Navy Broadway Complex, City of San
‘ Diego, October, 1990.

- EXECUTIVE SUMMAgx -

On May 7, 1991, the Commission concurred with a consistency determination by
the U.S. Navy for redevelopment of the Broadway Complex site located in
downtown San Diego. The Navy is proposing to enter into a joint venture with
a private developer for the redevelopment of the Broadway Complex site as a . -
3,250,000 square-foot mixed-use office, hotel, and retail development that
will include Navy office space.

The Navy's proposal raises the issue of the project's impact to visual

resources of the coastal zone. The bulk and height of the proposed highrise,
including 4 buildings with heights of 400 ft., 350 ft., 250 ft.,.and 150 ft.,

will be consistent with existing and approved developmént on the downtown

waterfront and with ongoing planning efforts for the waterfront. The

California Coastal Management Program (CCMP) contains a policy, Section 30251

of the Coastal Act, that protects visual resources of the coastal zone. The
Commission conc1udes that the proposed highrise buildings will be consistent

with the Visual Protection policy of the CCMP.. , ‘

The Navy's proposal also raises the issue of the development'of waterfront
areas with non-priority uses. The proposed project includes commercial office
uses, which are not priority uses for waterfront sites. Several sections of
‘the CCMP, Sections 30221, 30222, 30223, and 30255 of the Coastal Act, identify
priority uses for waterfront areas. Although office use is not a high
priority use, the development, as a whole, provides for improve coastal access
and recreation and thus 1s consistent with the Priority Use policies of the

"+ CCMP.

. :&.27

The Navy's proposal also raises the 1ssue of the 1mpact of the proJect s
intensity of use on public access to the shoreline., Because of its high
intensity, the project will generate traffic and parking impacts that could
interfere with vehicular access to the downtown San Diego waterfront if not
adequately mitigated. Several policies of the CCMP, Sections 30250, 30252,
and 30254 of the Coastal Act, provide for management of transportation to
protect access and recreation. The intensity of use, however, is consistent
with the LCP policies for traffic. Therefore, the project will not generate
traffic in a manner that interferes with public access to the coast. Even
though the project is not designed to provide all the parking necessary to
support the development, it does include mitigation in the form of a
transportation demand management program, and thus avoids parking impacts to
public access. Therefore, the proposed project's parking impacts will be
consistent with the intensity of use and access policies of the CCMP. -

o

EXHIBIT A —1do




"y

Case 3:07-cv-01099-WQH-RBB  Document1l  Filed 06/8/2007 Page 19 of 78

Ty

™ PAGE 3

CD-47-90

. STAFF_SUMMARY AND RECOMMENDATION:

I. ff Summary: S c _
- A. Project Description. The Navy is proposing to enter into a joint

4Aventure with a private developer for the redevelopment of the Broadway Complex

site located in downtown San Diego, bounded by Broadway on the north, Harbor
Drive on the west and south, and Pacific Highway on the east (Exhibits 2
and-3). As part of this joint venture, the Navy will enter into a long-term
lease of the site with the private developer. The developer will then

~ redevelop the site as a 3,250,000 square-foot mixed-use- office, hotel, and

retail development that will include Navy office space. The joint venture
will allow the Navy to have the site redeveloped at no cost to the federal
government.

The proposed redeveiopment project will be located on a four block site

(Exhibit 3). The major elements of the proposed project are as follows:
- the development on Block 1 will include the construction of a 400-foot
high, 650,000-square-foot office building; . .

~ .= the development on Black 2 will include 1,000,000 square feet of new
and existing office space, 300,000 square feet of above-grading U
parking, and a 55,000 square-foot museum. The tallest building on this ,
i site will be 350 feet high; - - - o ‘ R

- the develbpment on Block 3 will include the construction of a 250-foot
high, 745,000-square~foot hotel: .

- the development on Block 4 will include the construction of a 150¥foot
high, 475,000-square-foot hotel and 25,000 square feet of retail.

In total, the project includes the construction of 3,105 parking spaces.

~Finally, according to the Navy the project is designed to maximize communi ty ‘ff

objectives and provide for a number of beneficial uses. Such uses are ‘

- described below: ,

1.9 acres of open space on Block 1;

2.1 acres of open space will be provided along streets and building
setbacks and within galleries;

a huseum ortented to maritime history;

vehicular access through the site will beiopened onE, F, and G Streefs;

pedestrian corridors will be developed along €, F, and G Streets and
will be upgraded on all streets surrounding the site so that access
between the downtown core and the waterfront will be improved:

EXHIBIT A - 13-
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- continuous north-south pedestrian access through the property sites
through the use of galleries, courts, plazas,-and other public spaces; .

- view corridors along E, F, and G Streets will be opened to the
waterfront;

- ground-level retail vill be provided to encourage pedestrian use of the
area, _

8. Status of Local Co P m. The standard of review for federal
consistency determinations is the policies of Chapter 3 of the Coastal Act,
and not the Local Coastal- Program (LCP) or the Port Master Plan (PMP) of the
affected area. If the LCP or the PMP has been cert1fied by the Commission and
tncorporated- into the CCMP, 1t can provide guidance in applying Chapter 3
policies in 1ight of local circumstances. If the LCP or the PMP has not been
incorporated into the CCMP, it cannot be used to guide the Commission's
decision, but it can be used as background information. Both the City of San
Diego LCP and the San Diego Unified Port District PMP have been 1ncorporated
into the CCMP. , N

g C. d ency's C tency Determination. - The U S Navy has'
determined that the project is consistent to the maximum extent practicable
with the California Coastal Management Program. .

II. Commission Action.

' Concurrence. The Commission hereby concurs with the consistency

determination made by the U.S. Navy for the proposed project, finding that the .
project 1s consistent to the maximum extent practicable with the California

Coastal Management Program..

III. a e ati n:

The Commission staff recommends that the Commission adopt the following
findings in support of its decision.

IV. Findings and Declarations:
The Commission finds and declares as follows:

A. Visual Resources. The proposed prOJect is located on the downtown
San Diego waterfront and could affect the area's visual resources. These
resources are protected by Section 30251 of the Coastal Act. This section
“provides, in part, that:

The scenic and visual qualities of coastal areas shall
be considered and protected as a resource of public
importance. Permitted development shall be sited and
designed to protect views to and along the ocean and scenic
coastal areas, to minimize the alteration of natural tand
forms, to be visually compatible with the character of
surrounding areas, and, where feasible, to restore and e :
enhance visual quality in visually degraded areas. S ' ‘

EXHIBITA - T&
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: The visua) resources of the area are a mix of an urban downtown, a working
. : port, and San Diego Bay. The project site is located along the San Diego Bay

waterfront, at its confluence with the downtown corridor.

The Commission's visual analysis will focus on three components of the visual
resources in this area, the first being the protection and provision of view

. corridors from inland areas, the second being enhancement of visually degraded
areas, and the third being the compatibility of this development with the }
scale and bulk of the existing and planned character of development within the
waterfront area. :

As described above, Section 30251 of the Coastal Act provides for the
protection of views to and along the coast and the enhancement of visually
degraded areas. In fts analysis of visual impacts, the Navy concludes that
the proposed Broadway Complex will protect and enhance views to and along the
coast. In its consistency determination, the Navy states that:

The project is designed to protect and improve views to and
along the bay. By opening E, F, and G, Streets through the
project site, it would substantially increase the number of
views to the bay from inland points. These views are : o .
" currently obstructed by fences, equipment, and buildings. : , e
Also, these streets would provide wide (75 to 120 foot)
corridors for views to the bay along the Broadway frontage,
the project would include a 75-foot setback for buildings,
opening a wide view corridor.

’ .. - Views along the waterfront would be protected, because the
g project does not encroach into the Harbor Drive/Bayfront
Promenade corridor. . .

The tall buildings elements are designed to minimize view . S
obstructions from inland points. The bufldings would be : : . :
tallest on the inland half of each block, stepping down B .
toward the waterfront. Slender towers that recede in
profile toward the top are encouraged to allow broad views

* between towers. (Consistency Determination, p. 36)

The Commission agrees that proposed project will enhance views to the coast,
because as described by the Navy, the project includes opening of E, F, and G
Streets through the project site. These streets will provide visual corridors
to the bay that currently do not exist. In addition, the Navy is proposing to
design. the buildings consistent with the City's general design guidelines for
downtown development. Although the Navy has not submitted any architectural
designs for the project, it has developed urban design guidelines that are
consistent with the City's design guidelines. The Commission also agrees with
the Navy's assertion that the proposed project will improve views along the
shoreline of the bay, because the existing buildings are large, bulky, and
boxy and are considered by many to be not visually attractive. Finally, the
Commission agrees with the Navy's conclusion that the project will not block

EXHIBITA - 14
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existing views to and along the Bay, because the foot print of the new 4
development will be no larger than the existing multi-story development, which .
already blocks views. Therefore, the Commission finds that the project will

not disrupt views to-and along the coast.

To be consistent with Section 30251 the Commission must also find that the

- project is visually compatible with the character of the surrounding area. In
order to analyze the project's consistency with this issue, the Commission
must first define the surrounding area. 1In this case, there is some
controversy over establishing this definition. As described below, the
Commission believes that the surrounding areas include the waterfront at the
foot of Broadway, together with that portion of the downtown corridor along
Broadway in proximity to 'the waterfront. L o

The Navy argues (Exhibit 10).that the waterfront 1s the area between the
quaywall. and the Harbor Drive right-of-way. The Commission disagrees with the -
Navy's position because several sections of the LCP refer to the “"waterfront"
as the area between the shoreline and Pacific Highway (Community Plan, pp.
13-14, 42, and 104). On page 13 of the Community Plan, there is a map that
shows the tidelands area as that area between the shoreline and Pacific

. Highway. The text on page 14, which describes these tidelands, uses
“tidelands" and "waterfront" as synonyms. In a separate section, the
Community Plan (page 42) describes the waterfront as the area “from the
water's edge inland to the center line of Pacific Highway." 1In another
section, the Community Plan (page 104) describes waterfront as "generally west
of Pacific Highway." Although the Broadway Complex is located on the
waterfront, the area between the shoreline and Pacific Highway, it is also
located along the downtown corridor along Broadway. Thus, the Commission .
believes that the Broadway Complex is located on the waterfront at its
confluence with the downtown, and this area can be distinguished from the -
remainder of the waterfront.

Next, the Commission must establish the character of this area. Even though -
most of this downtown waterfront, except for the Broadway Complex site, is
undeveloped, there are planned and approved developments that establish a high
rise character for this area. The character of this area is also established
by policies of the LCP, The Navy provided some analysis of this issue in its
consistency determination: : , i

The height of the tallest tower (up to 400 feet on the
inland side of Block 1) is consistent with surrounding . .
planned development. The Santa Fe property, Great America
Plaza, and the Hyatt Regency are. examples of planned
developments near the project that include taller towers.
The reduction of building heights on the Navy Broadway
Complex site toward the waterfront, as well as toward
Seaport Village to the south, respects the importance of
diminishing visual intensity closer to the water.
(Consistency Determination, p. 37.)

EXHIBIT A = 2O
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The highest buildings immediately east of the Santa Fe railroad tracts and
south of Broadway are approximately 250 feet and 325 feet high. (Cityscape,
pp. 8-11). An approximate 420 foot building i's proposed for this area, but
has not yet been constructed. (Cityscape, p. B.) Additionally, there are two
buildings north of Broadway that are approximately 465 feet and 00 feet high,
_ respectively. (Cityscape, p. 8.) Finally, the Santa Fe development, which is
adjacent to Broadway Complex, could be as high as 410 feet. That project was
approved by the Commission when it certified the implementing ordinances of
the LCP. The existing and approved development in the area, espectally the
Santa Fee project, establish a highrise character for this downtown waterfront.

The Commission recognizes that existing and approved development in the area
is not the only factor that establishes the visual character of the downtown
waterfront. This character is also controlled by existing land use plans for
the area. These plans contain policies that restrict hefght and scale of new
development. In describing the characteristic of new development on the
waterfront, the San Diego Centre City Community Plan, which is part of the
existing LCP, states that: )

The tidelands is [sic] expected to have a low-profile; - .
improvements should be spaciously sited. However, nodes of
vertical development are expected to occur as a contrast to
development along the waterfront and the central area.
(Community Plan, p. 14.)

- This LCP policy cited above provides the Commission with general guidelines

for determining the future visual character of the downtown waterfront. The
- quidance for low-profile spaciously sited development on the waterfront

" reflects the existing character of the area. The Commission, however,
recognizes that this policy provides for "nodes of vertical development.®
Navy argues that its project will be such a "node of vertical development."
The Commission agrees with this conclusion, and recognizes that the downtown
waterfront is the 1ikely area for "vertical nodes."

Additional guidance for analyzing the character of the surrounding area is
provided for in other parts of the LCP. The Community Plan divides the Centre
City area into several sub-areas. The Broadway Complex site is located in two
different sub-areas (Exhibit 5). The Navy and private office buildings are
located in the Columbia sub-area and the two hotels are located in the Marina
sub-area. Not only are these sub-areas discussed in the Community Plan, but
City has produced redevelopment plans for both of these areas. The
redevelopment plans are also part of the implementing ordinances for the
Centre City segment of the San Diego LCP.

~ The Navy argues (Exhibit 10) that the Marina and Columbia Redevelopment Plans,
which its development will be consistent with, should be also used to
establish the character of this area. The Commission recognizes that the
Marina and Columbia Redevelopment Plans have some control over development in
this area and could be used to help establish its character. The Columbia
redevelopment plan does not have any height limits for development in jts

EXHIBIT A ~ bl
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area. Any building in that sub-area could be constructed as high as the FAA .
height 1imit of 500 feet. Although the Marina sub-area does have height .
~ limits, there are exceptions to those limits that could allow a building to be
_as high as the 500-foot FAA limit. The Commission agrees that for the
downtown waterfront, where the highrise character has already been
established, that these redevelopment plans should be used to define the
highrise character. However, for the rest of the waterfront these
redevelopment plans must be read in conjunction with the Community Plan. As
described above, that plan has policy that maintain the low-scale character of
the waterfront. That plan clearly recognizes the waterfront as a special area
that needs to be treated differently than the rest of the city. The Community
Plan is the Land Use Plan (LUP) portion of Centre City LCP. HKhen the
Commission approved the implementing ordinances, which included the Marina. and
Columbia Redevelopment Plans, it found that they were consistent with the
LUP. Thus, they were intended to implement, not transgress, the LUP.

The Commission finds that the proposed Broadway Complex is a highrise
development that is consistent with planned and approved character for the
downtown waterfront. The project includes the construction of buildings
totalling 3.25 million GSF on a 13 acre site. The maximum heights of the
buildings on this site will be as follows: 400-foot high private office
building on block 1; 350-foot high Naval office building on block 2; 250-foot
high hotel on block 3; 150-foot high hotel on block 4 (Exhibit 3). 1If

. constructed, these buildings will not be higher than other development in this

 area, such as the approved Santa Fe project. Thus, the project meets the
Coastal Act requirement for maintaining the character of this area.

In conclusion, the proposed Broadway Complex will improve views to and along - - .
the coast, improve the visual resources at the site, and s compatible with :
the character of the downtown waterfront. Therefore, the Commission finds
égat the proposed project is consistent with the visual resource policy of the
P. . .

‘ B. Priority Uses. The proposed project 1s located on the waterfront of
San Diego Bay. The Coastal Act establishes priority uses for shoreline -
properties. Section 30221 of the Coastal Act provides that: ‘

, Oceanfront land suitable for recreational use shall be
protected for recreational use and development unless
.present and foreseeable future demand for public or
commercial recreational activities that could be .
accommodated on the property is already adequately provided -
for in the area. e o » L

Section 30222 of the Coastal Act provides that:

The use of private lands suitable for visitor-serving
commercial .recreational facilities designed to enhance
pubiic opportunities for coastal recreation shall have
priority over private residential, general industrial, or
general commercial development, but not over agriculture or
coastal-dependent industry. _ : o ’

EXHIBIT A - SHta-
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‘ - Section 30223 of the Coastal Act provides that:

" Upland areas necessary to support coastal recreational
uses shall be reserved for such uses, where feasible.

Section 30255 of the Coastal Act provides that:

Coastal-dependent developments shall have priority
over other developments on or near the shoreline.  Except
as provided elsewhere in this division, coastal~-dependent
developments shall not be sited in a wetland. HWhen
appropriate, coastal-related developments should be
accommodated within reasonable proximity to the
coastal-dependent uses they support. '

The Navy states in its consistency determination that.this property is not
oceanfront land because the Broadway Complex site does not directly front San -
.Diego Bay. The Commission disagrees with this conclusion. The language in
-Section 30222 is “oceanfront land" and not property. Since property
boundaries are artificial divisions of land, they do not affect the
recreational potential of the area. Thus, Just because a property does ‘not
include the mean high tide (MHT) line does not necessarily mean that it is not
oceanfront. The Broadway Complex site is located below the historic MHT line
and it is separated from the shoreline of the bay by a road and there is no
development between the site and the shoreline. Therefore, the Commission
. finds that the property is close enough to the shoreline to be classified as
‘ oceanfront. This conclusfon is supported by the LCP, which defines the
© waterfront as the area "from water's edge inland to the center line of Pacific .
Highway." (Community Plan, p. 42).

The above-cited Coastal Act policies provide the Commission with authority to
review land-use decisions and to establish priorities for land uses on the
shoreline, In its consistency determination, the Navy asserts that the
Commission has no authority to review federal land-use decisions. The Navy
states that: o . . o

The policies set out in California's coastal management
program can be divided into two categories; those which are
concerned with environmental regulation of the coast and
those which establish land use planning criteria. There is
no.question that the Navy's consistency determination must
address the project's consistency with environmental
policies. However, to the extent that the State's land use
planning policies would dictate land uses on Federal _
property, it does not appear to be appropriate to review .
the land use planning aspects of this property for
consistency for two reasons. First, those policies are
limited in their application to the land in the coastal
zone (and the Navy Broadway Complex is not within the
coastal zone). Second, even if the site was within the
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coastal zone, the basic lénd use pianning decisions
underlying the redevelopment of the Navy Broadway Complex

_ has already been made by Congress. The Property Clause of

the Constitution provides that “Congress shall have Power
to make all needful Rules and Regulations respecting ...
Property belonging to the United States." (U.S. Const.
Art. IV, Section 3 Clause 2.) HKhen Congress enacts
legislation respecting such property pursuant to the
Property Clause, such legislation necessarily overrides
conflicting State laws under the Supremacy Clause. It is
clear that nothing in the Coastal Zone Management Act was
intended to change basic Federal/state jurisdictional
prerogatives (16 USC 1456(el1[1]1).

Page 26 bf 78

" The Commission strongly disagrees with the Navy's conclusion regarding the

_ Commission's authority to evaluate land-use decisions affecting federal land.
There 1s nothing in the CIMA that differentiates between the states' authority
over land use decisions and states' authority over environmental regulations.

" Sections 307(c)(1) and (2) of the CIMA, as amended, provides that:

The

Each Federal agency activity within or outside the coastal
zone that affects land or water uses or natural resources
of the coastal zone shall be carried out in a manner which
is consistent to the maximum extent practicable with the
enforceable policies of approved State management
programs. (16 USC 1456(c]{1].)

regulations 1mp1ementing-the CiMA define federal activities as follows: .

The term hFedera] activity" means apy functions performed

" by or on behalf of a Federal agency in the exercise of its

statutory responsibilities.. (emphasis added.) (15 CFR
Section 930.31[al.) . '

Additionally, a federal development project s defined as::

A Federal activity involving the planning, construction,
modification, or removal of public works, facilities, or other
structures, and the acquisition, ytilization, or disposal of
land or water resources (emphasis added). '

It is clear from the citations above, that any federai fuﬁct1on thét affects -
the California's coastal zone must be conducted in manner consistent to the

" maximum extent practicable with the CCMP.

There is no basis in the CZMA or

its implementing regulations that would allow the Navy to conclude that a
decision to change the use of federal land is not a-federal agency function.
In fact, activities affecting the utilization of land are clearly something
envisioned as reviewable by the States, under the CZMA and its regulations.
Therefore, if a federal land-use decision affects the coastal zone, it must be
conducted in a manner consistent to the maximum extent practicable with the
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CCMP. (15 CFR Section 930.39[c].) 1In this case, as described below, the
Navy's land use decisions for this property will directly affect the coastal
Zzone because the project will allow for non-priority use on the shoreline of
San Diego Bay, thus placing additional burdens on the remainder of the
shoreline for the development of priority uses. In adopting the law that
authortzes development of the Broadway Complex site, Congress did not override
the authority provided to states under the CZMA to review land use decisions.
If it had intended such a result, it would have so indicated. The law's
silence on that issue must be construed to mean that Congress intended that
the proposed project will be subject to all the relevant policies of the CCMP.

In addition to the CIMA basis for reviewing federal land-use decisions, the
Commission does not agree that the two reasons (cited above) stated in the
Navy's consistency determination support a conclusion that the Commission need
not apply the land-use policies of the CCMP to its project. First, the Navy
argues that land-use policies of the CCMP apply only to land in the coastal
zone and not to federal land. Thus, the Navy implies that because the R
Broadway Complex site is federally owned, the land-use policies of the CZMA do

‘not apply. The Commission disagrees with this argument for two reasons.

First, as described above, there is no. basis in the CZMA or its implementing
regulations that indicate that land-use policies of a state's certified -
coastal management program do not dpply to federal land. Any federal agency
function that affects the state's coastal zone must be conducted in a manner .
consistent to the maximum extent practicable with its management program. '

Second, the Commission believes that this property may not remain excluded
from the coastal zone. The CZIMA excludes from its definition of the coastal
zone "lands the use of which {s by law subjec e retion
(emphasis added) of or which is held in trust by the Federal Government, 1ts
officers or agents." (15 USC 1453(1].) For two reasons, the Commission
believes that the praperty does not meet this test for exclusion from the
coastal zone. As part of the Broadway Complex project, the Navy is proposing
to Tease the property to a private developer. That developer will have
discretion over the design and construction of the proposed project and
leasing and operation of the commercia)l offices and hotels. Second, the
legislation authorizing the redevelopment of the.Broadway Complex site
(Exhibit 4), P.L. 99-661, allows for non-federal involvement in formulating
plans and terms for developing the site. Specifically, that law provides that:

/éj/h The Secretary [of the Navyl shall provide that any real

#° property leased under this section shall be developed in
accordance with detailed plans and terms of development
‘which have been duly formulated by the Secretary and the
San Diego community through the San Diego Association of -
Governments' Broadway Complex Coordinating Group. (P.L.
99-661[c][1].) '

- The Commission believes that legislation‘allowing for the redevelopment of fﬁe
Broadway Complex allows local community to have some discretion over the use
of that site. Thus[ the use of the Broadway Complex site is not subject
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solely to the discretion of the Navy because the lease holder and the local
community will have some discretion over this property. Therefore, once the .

property is leased, it will not be excluded from the coastal zone.

An additional basis for concluding that the property might not be excluded
from the coastal zone comes from the Public Trust Doctrine. As described -
below, if the property is developed as proposed, it may revert back to the
State of California. The Broadway Complex site is filled tidelands that were
granted to the Navy for military purposes. The States Lands Commission staff
has asserted that the title to the Broadway complex site may revert back to
the State of California i1f the land is not used for its granted purposes. If
“the land reverts back to the State, then it will no longer be federally
excluded land. _ .

The second basis that the Navy uses to conclude that the land-use policies of
the CCMP do not apply to the Broadway Compliex is because the basic land-use
decisions for the site have been made by Congress. However, the legislation
authorizing redevelopment of the Broadway Complex site does -not establish any
land uses for the site. Nowhere in that legislation does it state that the
property shall be developed with commercial offices and hotels. The
legislation merely provides the Secretary of the Navy with the option of
entering tnto a long-term lease for the development of the project site.

(P.L. 99-661 Section [a].) Therefore, the Commission disagrees with the
conclusion that the basic tand- use planning dec1s1on for this property was
made by Congress

Since there is no basis for the Navy to conclude that the land-use policies of .
the CCMP do not apply to the project site and the project is located on

- oceanfront lands of San Diego Bay, the Commission must evaluate the project
consistency with the priority of use policies of the CCMP., The Coastal Act
establishes priorities for use of shoreline areas. These priorities include
coastal-dependent industry and developments, coastal-related developments,
agriculture, and recreational and visitor-serving uses. The Navy is proposing
to engage in a joint venture with a private developer to construct a mixed use
development. The types of uses proposed in this project include Navy offices,
commercial offices, hotels, retail uses, public open space, and a museum. As
described below, all of these uses, except the commercial offices, are
priority uses under the Coastal Act.

The importance of the priority use question for the Broadway Complex site s
emphasized by the fact that the site may have a Public Trust easement attached
to it. The Broadway Complex site is located seaward of the historic MHT line
for San Diego Bay. Upon its admission into the Union, California recelved
title to all tidelands and submerged lands within its boundaries. Those lands
are to be held in trust for the public. Filled tidelands may also have Public
Trust easements attached to the land that protect the public rights primarily
. for navigation, commerce, and fishing. In recent years, the courts have
expanded Public Trust protections to include water-related recreation and
conservation (Marks v. Whitney (19713 6 Cal.3d 251, 259). :
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In its comments to the draft EIS the State Lands Comm1ss1on staff stated that
: ' the property may be subject to the Public Trust Doctrine (Exhibit 7). :

Specifically, the State Lands Commission staff stated that:

. The State of California has claimed a potential
reversionary interest by virtue of the Public Trust
Doctrine in the filled tidelands comprising the Broadway
Complex.

The State Lands Commission staff believes that the title to the Broadway
Complex site may revert back to-the State of California if the land is not
used for its granted purpose, military uses.

The Navy disagrees w1th the State Lands Commission staff s conclusion. Innits
consistency determination, the Navy states that: '

(1) The restrictions of the tidelands trust were removed by
action of the California Legislature in 1929; (2) the deeds
from the City of San Diego to the United States contain no
‘language of reversion and, therefore, do not limit the
Navy's use of the property; and (3) since the proposed
commercial development of the Navy Broadway Complex is to
be undertaken solely for the purpose of providing the means
wheraby the Navy will obtain office space, the entire
development is consistent with the deed restrictions the
State claims exist. .

‘ C+  The Navy has initiated 11t1gation against the State Lands Commission to
- resolve this Public Trust issue. Since the-Commission is not the primary
" agency responsible for implementing the Public Trust Doctrine, it will not
argue the Public Trust status of the subject site, but notes that the State
- Lands Commission staff's has concluded that the site may be encumbered with a
. Public Trust easement.

Since the Coaétal Act is 1n part a legislative exercise of the Pub11c Truét'
Doctrine, the Commission is concerned about this issue. The Commission
believes that the Public Trust issue associated with this project emphasizes
the Coastal Act requirement for preserving the site for priority uses. Thus,
the Commission believes that the Coastal Act sections cited above identify .
7. priority uses that are consistent with the Pubiic Trust Doctrine. However, it
~1s not necessary to resolve the Public Trust issue to apply those policies,
because those sections apply regardless of the status of the property with
respect to the public trust.

The primary purpose of the proposed project is to construct Naval offices.
The Commission believes that the Naval offices will be a coastal-related
development. Section 30101.3 of the Coastal Act defines coastal-related
development as "any use that is dependent on a coastal-dependent development
development or use." The proposed project will provide a centralized
~administrative facility for the Naval installations in the San Diego area.

EXHIBIT A~ S
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The Naval'installations in the area include Naval Station, Naval Amphibious -

Base, Naval Submarine Base, Naval Oceans Service Center, and the Naval Air .

Station, to name a few (Exhibit 1). Those facilities conduct several
coastal-dependent operations including berthing facilities, repair operattions,
drydocks, marine research, and ship operations. The proposed Naval offices
will provide for administrative support to those coastal-dependent uses and
will not be necessary if those Naval facilities were not located in the area.
Therefore, the. Commission finds that the. Naval offices are dependent on
coastal-dependent uses, and thus is a coastal-related development. However,
there is some indication that the Navy offices will not be used exclusively
for Navy purposes. In a meeting on December 5, 1990, between Navy personnel

. and Commission staff, the Navy indicated that portions of the Navy offices may
be leased for private use. The Navy stated that its current anticipated '
minimum requirement for this project is to provide sufficient space for
accommodation of administrative personnel presently utilizing the Broadway
Complex. Any additional space in the Navy's office building could be used for
private uses. ) . )

The proposed Broadway Complex site also includes the construction of two hotel
developments. Since hotels provide overnight accommodations for out-of-town
visitors, the Commission finds that hotels are visitor-serving uses. The
proposed project also contains several other visitor-serving uses including
retail uses, a museum, and open space. Retail uses are considered by many to
be recreational uses, because those uses will provide the public with an

. opportunity to enjoy the coastal atmosphere. In addition, it is also clear -
that the museum and the open space will be used by people enjoying the coastal
area, and thus they are also visitor-serving uses. Therefore, the Commission .
finds that the proposed hotels, retail uses, museum, and open space are all
visitor serving uses, and thus high priority uses pursuant to 30222 of the
Coastal Act. _ : .

_ Finally, the development includes the construction of a commercial office
building. It is clear that the purpose of this building 1s not to enhance .
visitor—serving uses. In addition, Navy concludes that "commercial office use .
is not considered a coastal-related (except to the extent that maritime ’
businesses occupy it) or visitor-serving uses." (Consistency Determination,
p. 42.) Since the Navy has not made a commitment to devote the commercial
offices to maritime businesses, the Commission finds the building will not be
a coastal-related use. .

.Despite the fact that the proposed project contains non-priority uses, the

. overall project will benefit public use of the shoreline. The Commission
notes that the proposed project will redevelop a site that the public is
currently prevented from using. The existing Navy facility is currently
C]OSE?_tO all public access, including pedestrian and vehicular access through
the site.

- The redevelopment'of the Broadway Complex site will significantly improve .

public access and recreational resources of the site. As described above, the
redevelopment will include public access amenities such as retail shops,

" EXHIBITA =98
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museum, open space, and overnight facilities. In addition, the redevelopment

' of this site will be based on urban design guidelines that the Navy has

developed. These guidelines include architectural standards, street-level

design, building form and scale, site access, parking treatment, and landscape
considerations. The street level design measures will improve visitor use of
the area, because they include a 75 foot setback along Broadway allowing for
25 foot sidewalks and seven to-ten foot setbacks along Pacific Highway
allowing for 20 foot sidewalks. In addition, the project will open up E, F,
and G Streets to pedestrian and vehicular access. These streets are currently
closed through the Navy site. E and F Street will have a 75-foot right-of-way
allowing for a 35 foot pedestrian uses and landschping. G Street will have a
120 foot right-of-way with 60 feet for pedestrian uses. In addition, street
level design elements will include set back of taller building elements and
continuous north-south access through the property site through the use of
galleries, courts, plazas, and other public spaces. Other design guidelines
will control architectural form and landscaping in order to enhance the
pedestrian scale of the ground level of this development.

Thys, even though the project includes non-priority commercial office space, '
the redevelopment of the site wi1l considerably improve public access and
recreational uses of the area. Therefore, the Commission finds that these
_access improvements overshadow the impacts from the construction of
non-priority uses and the Commission finds the the project to be ‘consistent
with the priority use policies of the CCMP. - .

: C. -Intensity of Development/Public Access. The Navy is proposing to
’ engage in a joint venture with a private developer to construct a high
© {intensity mixed-use development on the shoreline of downtown San Diego. The
level of intensity proposed for this project may have an adverse effect on -
access to the shoreline of San Diego Bay unless appropriate mitigation
measures are undertaken. Several Coastal Act policies are designed to protect
coastal access from the impacts of this type of development. Section 30250 of
the Coastal Act provides, in part, that: i

(a). New residential, commercial, or industrial -
development, except as otherwise provided in this division,
shall be located within, contiguous with, or in close
proximity to, existing developed areas able to accommodate
it or, where such areas are not able to accommodate it, in
.other areas with adequate public services and where it will
not have significant adverse effects, either individually
or cumulatively, on coastal resources.’ .

" Section 30252 of the Coastal Act provides, in part, that:

The location and amount of new development should
maintain and enhance public access to the coast by n
facilitating the provision or extension of transit service, .
... (4) providing adequate parking facilities or providing
substitute means of serving the development with public
transportation, (5) assuring the potential for public
‘ - transit for high intensity uses such as high-rise office
‘l’ buildings .... : o
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Section 30254 provides, in part, ‘that: L o _ : '

, Where existing or planned public works facilities can
accommodate only a limited amount of new development,
services to coastal dependent land use, essential public
services and basic industries vital to the economic health
of the region, state, or nation, public recreation,
commercial recreation, and visitor-serving land uses shall
not be precluded by other development.

The downtown San Diego shoreline is a popular visitor destination. There are

specialty shops, restaurants, and public open space that attract people to the
. area. In addition, there is a shoreline walkway that allow people to enjoy

the area's coastal resources. The LCP describes the downtown shoreline as:

a place where people will come to escape the hurried bustle
of the city proper and enter an unhurried and relaxed
atmosphere. Dining, shopping, sightseeing, and strolling -
‘along thé harbor's edge are the dominant people activities
which give the Embarcadero life. (Community Plam, p. 42.)

The visitor serving value of the waterfront is supported and protected by both
the City's LCP and the San Diego Unified Port District's Port Master Plan. :
Since the visitors to this area genmerally drive private automobiles to reach
the waterfront, the Commission is concerned about traffic and parking impacts
on their ability to reach the shoreline. . ’ ,

In order to protect public access to urban shorelines, 1ike the downtown San - .
Diego waterfront, the Commission must consider the relationship between :
-transportation and public access. Section 30252 of the Coastal Act recognizes
that congested roads, parking deficits and crowded (or unavailable) public
transit systems, can interfere with pubiic access to the shoreline in urban
areas. In evaluating highrise urban shoreline development, the Commission
must find that the development maintains public access by: providing for

~ adequate parking; maintaining traffic volume at a level below road capacity
during peak recreation period; or where it does not, that planned improvements
will be implemented to provide additional capacity, and do so in a manner

- protective of coastal resources; assuring non-priority development (such as
office development) does not use remaining capacity where traffic capacity is
limited, unless there is no need to reserve limited capacity for priority uses
such as public access, recreation, or coastal dependent industry; and assures
that public transit needs of development are adequately served.

As described above, the Navy is proposing to construct a 3.25 million

~ square-foot development on the shoreline of San Diego Bay. This development
includes the construction of two office buildings and two hotels, and will
generate substantial additional traffic in the project area. Currently, the
project site is developed with two large and 14 smaller Naval administrative
office and warehouse facilities containing approximately one million square
feet of gross floor area (Draft EIS, p. 4-1). The Navy employs approximately
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. 2,122 people at the existing facility (Draft EIS, p. 4-137). The new
. facilities at the Broadway Complex will be three times the existing size and

will employ approximately 10,821 people (Draft EIS, p. 4-136). Additionally,
the project includes construction of 1,500 hotel rooms, 25,000 square feet of
retail uses, and 55,000 square feet of museum, which will draw a considerable
number of visitors to the. area (no specific number of visitors per day is
available). In conclusion it is clear that the Navy's project will
significantly increase the intensity of use and traffic in this area.

In order for the Commission to find that this project is consistent with
Sections 30250, 30252 and 30254 of the Coastal Act, it must conclude that the
level of intensity proposed by the project will not adversely affect coastal
access. In its consistency determination, the Navy argues that the project is
consistent with Section 30250. The Navy states that:

The project site is located within an existing, fully
urbanized area in downtown San Diego. The planning of the
project has recognized the ability of the City services and
jnfrastructure to accommodate the project. The EIS
contains substantial discussion of the capacity of
transportation, services, and uttlities to support the
development of the project and identifies appropriate
-mitigation. All effects of the project relate to services
and utilities are either not significant or can be
adequately addressed with mitigation. A1l transportation
) . impacts associated with the project are adequately
’ ' addressed with mitigation (see Sections 4.2 and 7.2 of the
. EIS). Consequentiy, the downtown San Diego area can
accommodate the project, which is consistent with this
coastal policy. ’ . : '

- In evaluating the capacity of the area to accommodate the proposed Broadway
Complex development, the Commission will seek guidance from the Centre City
Segment of San Diego's LCP, which includes the Navy's property. Such guidance
js particularly important to rely on in this particular case for a number of
reasons. Although the project is on federal land, the development of high
intensity office and visitor serving uses on this property could have
considerable effect on downtown San Diego's coastal zone. The mere fact that
the development will be on federal land does not obviate the need to address
the planning and environmental issues presented by the project; to do
otherwise will be contrary to the intent of the CIMA and will undermine
regional and LCP planning. The fact that the majority of the development
proposed on the site s private, not Navy, development, only underscores this
need to treat it similarly to development of comparable intensity on private -
lands. Further, the LCP is the only planning document that contains a
regional transportation plan capable of providing a planning content within
which to judge traffic and parking issues, as these are clearly regional
issues. Because the City of San Diego's LCP has been incorporated into the
CCMP, it can provide guidance to the Commission in interpreting the project's
consistency with Sections 30250, 30252 and 30254 in light of local
circumstances. ,
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