




























































































The crucial finding was that husband had organized his assets so
that he had created "a labyrinth of trusts and corporations designed by
him ... to shield and protect [him] from creditors. ... [A]lthough the
evidence fails to disclose any assets actually standing in the name of
[husband], he has access to and control of extensive assets ...." The
court concluded "that the transactions by which [husband] transferred
ownership of assets from his name to various off-shore trusts and
corporationfs] were for the purpose of tax avoidance and to create a
shelter from creditors, and that for the purpose of this proceeding, they
must be disregarded. Ample legal authority supports this conclusion
(Dick, supra, atp. 161.)

Even assuming Sunroad, not Aaron, owned the residence in which he
resides, his duty to disclose is based on much broader principles. (Fam. Code §
2100 [disclosure of all asset and liabilities in which one or both parties may have
an interest and continuing duty to immediately, fully and accurately update and
augment that disclosure to the extent there have been any material changes];
emphasis added.) Aaron owed a duty to disclose because the cash purchase of a
$6 million residence is material to the issue of funds available for support and fees
and Elena had a right to object to the use of the funds for such purchase. (R.T. pp.
68-70.)

Breach No. 4
Aarons’ Failure to Disclose All His Corporate and Partnership
Interests
Breach 4A - Failure to Disclose Sunroad Financial Plaza L.P.

Elena did not learn of the existence of a separate corporation called

Sunroad Financial Plaza LP until mid June 2004. By September 2005, when she
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filed her motion for breach of disclosure, she still did not have information

regarding this corporation.

1. January 2004, Sunroad Asset Management (SAM) begins
managing new bldg. in Rancho Bernardo, Sunroad
Financial Plaza. Fails to disclose.
2. January 28, 2004, Aaron’s 2™ deposition, fails to disclose
fully, completely & accurately — Aaron references an
“office building” in Rancho Bernardo. (NOL No. 6, 1
. A.A.p. 179, Depo. p. 239, In. 5.)

3. Feb. 20, 2004, Letter to McMahon Re: update of Aaron’s
“SAD.” (NOL.7,1 A.A. p. 196.)
4. Feb. 27, 2004, McMahon states Aaron’s various

businesses very likely have acquired assets or incurred
debt in the normal course of business. Fails to disclose.
(NOL. 8, A.A. p. 199.)

5. April 2, 2004, Deposition of Rick Tronboll — testifies
SAM manages Sunroad Financial Plaza, which he
“thought” was in Rancho Bernardo.

6. June 7, 2004, new entity Sunroad Financial Plaza, LP
formed.
7. June 8, 2004, Morris letter to McMahon re: changes to

Aaron’s income or assets, either personally or through
Sunroad, and if he has created any new corporations since
separation. (NOL 20, 3 A.A. p. 489.)

8. June 14, 2004, McMahon makes 1% disclosure of
existence of Sunroad Financial Plaza, L.P., but not its
purpose. (NOL 21, 3 A.A. p. 491.)

0. June 19, 2004, Deposition of Vann “There may be one or
two small leases pending in a building that we own in
Rancho Bernardo called Sunroad Financial Plaza.” (NOL
22 p. 108, lines 23-25)

On appeal, Aaron claims that he disclosed that Sunroad Financial Plaza, LP
that was formed on June 7, 2004, and he disclosed the “entity” on June 14, 2004,
in response to Ms. Morris’ letter of June 8. (AOB p. 14.) This, again, is playing
with words. There were over twenty entities or more at any given time. Some.
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went in and out of existence, others changed the purpose for which they were
created, and new ones were formed to hold or acquire assets. Many have similar
names, but are “LLC’s” or “LP’s” or subsidiary corporations. Without being
informed, Elena contended it was impossible to connect the dots as to whether a
building being managed in Rancho Bernardo was also owned by Sunroad, and by
what subsidiary or entity. In this case the vague information did not inform of the
existence of the asset or the entity, and indeed the asset ended up many months
later being held by a newly formed entity. Meanwhile, many organizational charts
were requested and produced in response, all different, and without disclosing the

information.

Breach 4B - Failure to Disclose Inmobiliaria Camino Del Sol, S. DE
R.L Entity In Mexico City and Transfer of Funds Out of the USA

On October 23, 2003, two months after separation, Aaron formed a new
entity, Inmobiliaria Camino Del Sol, S. DE R.L, and Sunroad (Aaron) “loaned”
the entity $2,520,000 by transferring the funds out of the United States to Mexico
City, Mexico without any disclosure. Aaron apparently was planning a Honda
dealership in Mexico City, Mexico.

1. May 6, 2003, Sunroad Enterprises Tax Planning Meeting
Agenda references Mexico Honda and Toyota dealerships.

(produced for first time June 14 and 15, 2005, from parties’
accountant, Vaughn Morris.) (NOL 35, A.A. p. 804.)

2. Sept. 5, 2003 Elena Serves 1st Demand for Production of
Documents. (NOL 1, A.A. p .48.) ,
;3. Oct. 22, 2003 Elena Serves Form Interrogatories and

requires Production of Schedule of Assets and Debts
“SAD”. (NOL4,1A.A.p.111))
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4, Oct. 23, 2003, Aaron forms Mexican Corp. “Inmobiliaria
Camino Del Sol. S. DE R.L.” Sunroad Auto Holding Corp.
loans new entity $2,520.000.

5. : Nov. 24, 2003, Aaron serves SAD; Fails to disclose
investment. (NOL. 4, 1 A.A. p. 122.) Two organizational
charts of this same date reflect Honda De Mexico and Chula
Vista Toyota, but they are never produced by Aaron or
Tronboll. Produced pursuant to subpoena for first time June
14 and 15, 2005, from parties’ accountant, Vaughn Morris.
(NOL 36, C.T. pp. 805, 806.)

6. Jan. 28, 2004, Aaron serves Supplemental Response to
Demand. Fails to disclose investment. (NOL 5, 1 A.A. p.
126, 140.)

7. May 10, 2004, Aaron 3r Depo. First disclosure either a

“loan” or an “investment” or some activity in Mexico City

for a dealership. (NOL 18,2 A.A. p. 435, Depo. p. 364; See

2C.T.p.323)

Aug. 17,2004, Aaron produced copy of note (C.T. p. 161.)

9. February 4, 2005 Aaron provides some additional
information about the land that a Honda dealership will be
built upon. NOL No. 31,2 C.T. p. 250, 4 A.A. p. 793.)

10. March 15, 2005 Elena’s attorney requests more information
regarding assets and liabilities. (NOL 32, 4 A.A. p. 796,
C.T.p.253)

11. March 31, 2005, McMahon responds to letter, does not
provide information. (C.T. p. 887.)

ad

Aaron waited seven months before revealing the existence of the “loan” of
funds sent out of the country. It was not until August 2004 that any documents
concerning the investment were produced, almost a year after Elena made her
réquest for production.

Breach 4C - Failure to Disclose the “Borst” purchase in Chula Vista

On March 1, 2004, Elena requested information about whether Aaron was
in the process of acquiring any assets. (NOL. 14, 2 A.A. p. 276.) Aaron did not
respond.
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On April 2, 2004, Tronboll testified that Sunroad was negotiating for the
purchase of land in Chula Vista. (NOL No. 16, 2 A.A. p. 325, Depo. p. 68, In.6.)

On July 19, 2004, Richard Vann (“Vann”) Executive Vice President of
Sunroad, testified that Sunroad was in the process of buying the “Borst” property
in Chula Vista and escrow had been pending for 120 days. (N OL 22, 3 AA.p.

516.)

Breach 4D - Failure to Disclose Million Dollar Offer For The Centrum
Property

Vann testified at deposition on July 19, 2004, that Aaron (Sunroad) had
received a $20,000,000 offer for a portion of the Centrum property in Kearney
Mesa. (NOL 22,3 A.A. p. 518-519, Vann Depo. p. 103.) This multiple million-
dollar offer was not previously disclosed. (C.T. p. 17; See e.g. Request for
Production Item in September 2003, No. 36 [offers to purchase], 1 A.A.p. 59 &
letters from attorney Morris requesting updates].)

Breach 4E - Failure to Disclose Potential Auto Merger/Acquisition
In June 2004, Elena, through her attorney, requested information regarding
- any changes to Aaron’s income or assets, either personally or through Sunroad,
" and if he had created any new corporations. (Morris letter, NOL 20, 3 A.A. p.
489.) There was no response. In July 2004, Vann testified that an auto merger
was contemplated but he could not reveal anything about it due to a confidentiality

agreement. (NOL 22, 3 A A. p. 520, Vann Depo. p. 110.) The auto division had
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been working on it for four to six months. Despite her requests, there was no
disclosure to Elena.
Breach 4F - Failure to Disclose Sunroad’s Formation of Entities

In his November 2003 Schedule of Assets and Debts, Aaron listed 5
partnerships as all of his business interests. (NOL 4, 1 A.A. p. 123.) In his
deposition on December 11, 2003, Aaron testified that he owned Sunroad Holding
Corporation (not just some stock) but could not tell what any of its current
subsidiaries were, or how many there were. (NOL 24, 3 A.A. p. 559, Depo. p. 90.)
In response to Elena’s request, on December 19, 2003, Aaron produced two
organization charts. (NOL 25,3 A.A.p 591.) One chart showed 9 additional
subsidiary corporations that Aaron had not listed on his Schedule of Assets and
Debts. The second chart (NOL 26, 3 A.A. p. 593) listed 8 partnerships, three of
which were not disclosed on the Schedule. (See 1 C.T. p. 21.) One partnership,
Sunroad Marina L.P. owned Sunroad Marina Resort worth, according to Aaron,
“somewhere between 20 to 25 million dollars.” (NOL 6, 1 A.A. p. 155, Depo. p.
245, line 22.) Tronboil testified in April of 2004 that the Sunroad Marina
partnership had gross income of $5 million. (NOL 16, 2 A.A. p. 320, Depo. p.
146.) He added yet another omitted corporation, Sunroad Corporate Centre, Inc.,
to the chart during his deposition. (NOL 16, 2 A.A. p. 319, Depo. p. 141, lines 24-

25.)
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Aaron also failed to distinguish between two Sunroad Eastgate Mall
Partnerships, Sunroad Eastgate Mall Partners, LP and Sunroad Eastgate Mall
Partners LLC. (C.T. p 21.)

Aaron’s defense to not disclosing the subsidiaries was, he “personally
does not own any interest in any of them.” (1 C.T. p. 13.) Of course Aaron’s
organizational chart shows otherwise. INOL 25, 3 A.A. p. 591.) Aaron owns
100% of Sunroad Holdings and it owns 100% of each subsidiary. (See the
previous discussion citing Marriage of Imperato, supra, p. 17.)

Breach 5
Failure to Disclose and Produce the Houlihan Appraisal Report

In February of 2004, Aaron unilaterally decided to change the tax status of the
Sunroad entities from “C” corporations to “S” corporations. | He ignored advice
from the parties’ and Sunroad’s accountant, Vaughn Morris, and declined seeking
Elena’s consent or informing her. Vaughn Morris recommended that in connection
with the change, Aaron obtain an appraisal of Sunroad from the Houlihan firm. An
appraisal then was performed as of December of 2003. (4 C.T. p. 324.) Elena’s
many discovery requests included a request for all appraisals, but this appraisal was
never disclosed. In mediation, in February of 2005, Elena learned for the first time
of the existence of the report and of the corporate debt structure, as Aaron made a
settlement offer based on this information. The relevance of an appraisal within
months of separation cannot be debated. Elena could not settle the case without the
information possessed by Aaron, as she did not have an equal information base. She
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repeatedly asked for a copy of the report. Once again, Aaron refused to make or
update his disclosure. More letters, attorney time and costs followed.
1. Sept. 5, 2003, 1* Demand for Prod. Of Docs. Request

business docs & loan information (NOL. 1, A.A. p. 55
[e.g. item No. 34 [appraisals requested]

2. October 10, 2003 Aaron serves response

3. Jan. 28, 2004, Aaron serves Supplemental Response.
Fails to disclose. (NOL 5,1 A A. p. 126.)

4, Early February 2005 at mediation, the Houlihan appraisal

is revealed and Elena requests the report. Aaron promises
to provide it. (2 C.T. p. 231.)

5. Elena’s multiple requests for the appraisal continue
through February 2005, with assurances that it would be
produced. (2 C.T p. 232.)

6. On March 10, 2005, Aaron, through counsel, refuses to
disclose the report. Aaron claims it is the work product of
Sunroad’s attorney, Allen Matkins law firm. (letter)

7. On March 16, 2005, Elena’s attorney protests “hide the
ball” tactics. (2 C.T. p. 233.)

8. On May 12, 2005, Elena serves a subpoena on the
Houlihan firm for the appraisal report. (2 C.T. p. 233.)

9. On June 20 2005, Allen Matkins law firm moves to quash

the subpoena. (1 C.T. p. 233.)

Aaron’s defense to this breach was that the appraisal was a “draft, it did
not exist at the time of the production requests, it was attorney “work product,”
and the appraisal contained highly sensitive, confidential and proprietary financial
information. (2 C.T. pp. 296-297.) Aaron ultimately agreed to disclose the
appraisal, but insisted that it could not be used at trial, only mediation. (2 C.T.
p.325.) Aaron’s “work product” defense was not supported by the facts. As of
September 29, 2005, the date of the hearing on the subject Notice of Motion for
sanctions, Elena still had not received the Houlihan appraisal. (2 C.T. p. 325.)
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Breach 6
Failure to Disclose Sunroad had Changed Tax Status
From a “C” Corp to a “S*“ Corp

In April 2004, Elena learned that Aaron had changed the tax status of Sunroad
from a “C” corporation to an “S” corporation as of December 2003, a few months
after Elena and Aaron separated. Aaron had been advised to obtain Elena’s consent,
but never did. (NOL 38,2 C.T. p. 268 [“Spouse needs to consent.]”) There was also
tax exposure, as one document from the accountants noted on December 18, 2003,
“IRS may allow S election but community property may result in significant tax to
spouse, penalties & interest.” (2 C.T. p. 234.)

Aaron’s defense was Elena suffered no harm from his failure to tell her of the
tax status change. (2 C.T. p. 300.)

It is on this record that Aaron alleges prejudicial error.

ARGUMENT

I. ABUSE OF DISCRETION IS THE STANDARD OF REVIEW FOR AN
AWARD OF FEES AND SANCTIONS

Despite Appellant’s efforts to characterize the case as one of punitive
damages (AOB pp. 36, 55) the correct standard for review for attorney’s fees and
sanctions is abuse of discretion. The cases and authorities are uniform. “In an
appellate challenge to the imposition of section 271 sanctions, we review the order
for abuse of discretion and indulge all reasonable inferences in favor of the order.”
(In re Marriage of Abrams (2003) 105 Cal.App.4™ 979, 991.) “A sanction order
under Family Code section 271 is reviewed under the abuse of discretion
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standard.” "'[T)he trial court's order will be overturned only if, considering all the
evidence viewed most favorably in support of its order, no judge could reasonably
make the order ....' [Citations.].” (In re Marriage of Burgard, supra, 72
Cal.App.4™ at p. 82, citing In re Marriage of Daniels (1993) 19 Cal.App.4th
1102, 1106, bracketed material in original; In re Marriage of Petropoulos (2001)
91 Cal.App.4th 161, 178.)

The same standard applies to an award under section 2107 (¢). “Whether
sanctions are assessed under various statutes or Rules of Court for improper
litigation conduct the standard of review is an abuse of discretion standard.”
(Eisenberg & Hovitz, Civil Appeals & Writs, (Rutter Group, 2005) § 8:95.1, p. 8-
42 (“Rutter, Appeals”.) “A trial court’s award of sanctions is reviewed under an
abuse of discretion standard.” (Burkle v. Burkle (2006) 144 Cal.App.4th 387
[sanctions § 271 and Code Civ. Pro. §128]; See also In re Marriage of Drake
(1997) 53 Cal.App.4th 1139 [former Code Civ. Pro. § 128.5.]; Guillemin v. Stein
(2002) 104 Cal. App.4™ 156, 167 [Code Civ. Pro. § 128.7]; 20" Century Ins. v.

Choong (2000) 79 Cal.App.4™ 1274, 1277 [Code Civ. Pro. § 177.5].)

7 The focus of CCP 128.7 is on deterrence of the offending party, not compensating the
offended party. (Trans-Action Commercial Investors, Ltd. v. Firmaterr, Inc. (1997) 60
Cal.App.4th 352, 368.) Similarly, 2107 (c) does not award damages (punitive or
otherwise). The distinction between a motion for sanctions and damages proved at trial
resulting in a judgment was noted by the Court of Appeal in Sierra Club Foundation v.
Graham (1999) 72 Cal.App.4th 1135.

While court sanctions are available in many jurisdictions against frivolous

claims and delaying tactics (e.g., Code of Civ. Pro. § 128.7), such sanctions

are meted out on a pleading-by-pleading and motion-by-motion basis. By
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Under family law principles, the only provision for awarding damages that
are akin to punitive damages are those authorized by section 1101 subdivision (h).
Under that subdivision the legislature has required the trial court to apply the
standard set forth in Civil Code section 3294. Here the court made an award of
fees and sanctions pursuant to sections 271, 2107 (c) and 1101 (g). As a result,
Appellant’s proposed de novo standard of review (AOB p. 36) and his discussion
regarding de novo review of punitive damages in tort law to punish a civil
wrongdoer are not applicable. (AOB pp. 55-60.)%

II. THE TRIAL COURT’S AWARD OF SANCTIONS MAY BE
AFFIRMED UNDER SECTION 271

The court awarded sanctions pursuant to section 271 and section 2107 (c).
A. The Court’s Decision To Award Sanctions Has Been Waived
Because Aaron On Appeal Has Not Attacked The Court’s Award of
Sanctions Under Section 271.

Aaron did not brief whether or not sanctions were properly awarded under

section 271. It is the Appellant’s burden to demonstrate error. (Dernham v.

Superior Court (1970) 2 Cal.3d 557, 564 [“This is not only a general principle of

their nature they do not address the grander scale of harm inflicted from a
lawsuit seen to judgment. (Sierra Club, supra, at p. 1162; footnote omitted)

See also the distinction between a sanction and punitive damages as demonstrated in the
language of CCP section 128.7. At subdivision (d), the court is authorized to award
sanctions. At subdivision (f) the legislature expressly permits punitive damages. The
sanctions permitted in section 271 and 2107 (c¢) are what the legislature intended, not
punitive damages. If the legislature intended such a result it would have said so as it did
in CCP section 128.7

8 Even damages under 1101 subdivision (h) and Civil Code section 3294 are not reviewed
de novo. (See In re Marriage of Rossi (2001) 90 Cal.App.4th 34, 40.)
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appellate practice but an ingredient of the constitutional doctrine of reversible
error."].) The entirety of Issue 1 is directed to section 2107 (c). Aaron briefed
whether the sanction was excessive under section 271 (AOB p. 61) but he did not
brief whether sanctions for his conduct were warranted or authorized under section
271. Since Aaron has not addressed the court’s ruling on the basis of section 271,
that issue is deemed waived or abandoned. (Badie v. Bank of America (1998) 67
Cal.App.4th 779, 784.) The court (and Respondent) is not required to discuss or
consider points which are not argued or which are not supported by citation to
authorities. (Kim v Sumitomo Bank (1993) 17 Cal.App.4th 974, 979, Rutter,
Appeals, § 8:17.1 p. 8-5.) “Arguments not presented will generally not receive
consideration." (County of Sacramento v. Lackner (1979) 97 Cal.App.3d 576,
591.)

B. Section 271 Permits The Award of Sanctions (Over And Above

Fees) For Aaron’s Conduct

Before the enactment of Civil Code section 4370.6 the family law courts
could not impose sanctions or even fees and costs for dilatory tactics.” See
discussion in In re Marriage of Norton (1988) 206 Cal.App.3d 53, 58 recounting
the history and the legislature’s reaction to /n re Marriage of Stephenson (1984)

162 Cal.App.3d 1057, 1091; See Stats. 1985, ch.362,§ 1, p. 1517))

9 The Family Code adoption of section 271 continues former Civil Code section 4370.6
without substantive change, except that it was broadened to apply to all proceedings
under the Family Code. (23 Cal. Law Revision Com. Rep. (1993) p. 1.)
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Section 271 authorizes the trial court to award attorney fees and costs as
sanctions for conduct that drives up the cost of litigation. The conduct that merits
sanctions is quite broad. “Family law litigants who flout [the policies of
settlement and cooperation] by engaging in conduct that increases litigation costs
are subject to the imposition of attorney’s fees and costs as a sanction.” (In re
Marriage of Petropoulos, supra, 91 Cal.App.4™ 161, 177; Burkle v. Burkle, supra,
144 Cal.App.4th 384, fn. 7 [conduct that causes an increase in litigation costs
therefore patently frustrates the policy of the law to promote settlement . .. and ...
to reduce the cost of litigation by encouraging cooperation between the parties and
attorneys].) An award of section 271 sanctions does not require conduct that is
frivolous or for purposes of delay. (/n re Marriage of Freeman (2005) 132
Cal. App.4™ 1, 6.) “Reprehensible conduct short of bad faith” is a pertinent factor.
(In re Marriage of Melone (1987) 193 Cal.App.3d 757, 764.) Sancfions may also
be appropriate if a party takes an unreasonable position in the litigation. (See In re
Marriage of Norton, supra, 206 Cal.App.3d 53, 59) The trial court may sanction
the “intransigent party for the party’s own conduct.” (Daniels, supra, 19
Cal.App.4th at p. 1107.) Clearly, Aaron’s conduct here merits sanctions.

Section 271 permits more than an award of fees as a sanction. A trial court
sanction award may include additional amounts. This principle was set forth in /n
re Marriage of Quay (1993) 18 Cal. App.4th 961:

Steven also asserts that the sanctions must be limited to the cost to the

other side resulting from the bad conduct. In re Marriage of Niklas

(1989) 211 Cal.App.3d 28 on which Steven relies, is inapposite. The
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sanctions there at issue were discovery sanctions, and the governing

statute required that the sanctions could only be the amount of costs

and fees incurred by the other side as a result of the bad conduct. (Code

Civ. Proc., § 2023, subd. (b)(1).) There is no such limitation in Civil

Code section 4370.6. (In re Marriage of Quay, supra, at p. 970;

emphasis added.)

In sum, the court did not abuse its discretion under section 271 in ordering a
sanction. Aaron engaged in conduct that increased Elena’s litigation costs and
thwarted the policy of settlement and cooperation. On appeal, Aaron contests
whether the sanction is excessive but does attack whether or not sanctions were

properly awarded under the authority of section 271.

III. THE TRIAL COURT AWARD OF SANCTIONS MAY BE AFFIRMED
UNDER SECTION 2107

A. Aaron’s 2107 Arguments

In his Brief, Aaron raises several arguments for reversal. All of the
arguments are based upon a de novo standard of review. (AOB pp. 36, 55-60.) As
noted above, de novo is the incorrect standard. Aaron also contends only four of
the numerous breaches may be considered and the breaches were at most
“oversights” not worthy of sanction. (AOB pp. 39, 42, 44.)

As to section 2107 (c), Aaron contends this section requires a violation of
both a fiduciary duty and a court order and 2107(c) is the last resort, not the first
resort. (AOB p. 53.) He also contends that Elena was required to show harm and
since she did not, sanctions are inappropriate. (AOB p. 49-51.) None of these
arguments have merit. As will be demonstrated below, they are based upon a

misreading of section 2107 and a false premise, i.e. that all sanctions and fees for
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breach of fiduciary duty require impairment of a community interest under section
1101 subdivision (a). As discussed below, section 2107 (¢) only requires dilatory
behavior, and was enacted to stop “hide the ball” tactics.

B. The Court Did Not Abuse Its Discretion in Sanctioning Aaron For

Violation of His Duty Of Disclosure Under the Family Code and

Seeking To Deter Him From Such Conduct In the Future

B1. Fiduciary Duties of Disclosure Under the Family Code

The Family Code imposes three types of fiduciary duties. The first
fiduciary obligation is to disclose full, accurate, and complete information to a
spouse. (§ 721 subd. (b) 19 which incorporates Corp. Code §§ 16403, 16404, and
16503, §§ 1100 subd. (e), 2100, 2102, 2104 and 2105.) There is a comprehensive
scheme of disclosure which includes sua sponte (without request) disclosure such
as sections 2102, 2104, 2105 and Corporations Code section 16403 (c)(1), and
“upon request” disclosure such as section 1101 subdivision (e¢) and Corporations
Code section 16403 (¢) (2). These sections apply both before and after separation.

Corporations Code section 16403 (c) (1) states that Aaron had a duty as

follows:

(c) Each partner and the partnership shall furnish to a partner. . ..

19 The confidential relationship between spouses "imposes a duty of the highest good
faith and fair dealing on each spouse . . . ." (Fam. Code, § 721, subd. (b).) As part of
these obligations, each spouse is required to provide the other spouse with access to all
books regarding transactions for purposes of inspection and copying (Fam. Code, § 721,
subd. (b)(1)), and rendering upon request "true and full information of all things
affecting any transaction which concerns the community property." (Fam. Code, §
721, subd. (b)(2); emphasis added.)
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(1) Without demand, any information concerning the
partnership's business and affairs reasonably required for
the proper exercise of the partner's rights and duties under
the partnership agreement or this chapter; and

(2) On demand, any other information concerning the
partnership's business and affairs, except to the extent the
demand or the information demanded is unreasonable or
otherwise improper under the circumstances. (Emphasis
added.)

Additionally, spouses must make full and accurate disclosure and account
for separate and community property. The duty of disclosure "includes the
obligation to make full disclosure to the other spouse of all material facts and
information regarding the existence, characterization, and valuation of all assets in
which the community has or may have an interest...." (§ 1100, subd. (e);
Schnabel v. Superior Court (1993) 5 Cal.4™ 704, 715.) In Schnabel, our
Supreme Court has stated, these “interests are strongly protected by California
law.” (Id., atp.711.)

Family Code section 2120 sets forth this policy:

The Legislature finds and declares the following:

(a) The State of California has a strong policy of ensuring the
division of community and quasi-community property in the
dissolution of a marriage as set forth in Division 7 (commencing with
Section 2500), and of providing for fair and sufficient child and spousal
support awards. These policy goals can only be implemented with
full disclosure of community, quasi-community, and separate
assets, liabilities, income, and expenses, as provided in Chapter 9

(commencing with Section 2100), and decisions freely and
knowingly made. (Emphasis added.)
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The fiduciary relationship and broad disclosure obligation continue post-
separation until the marital property is divided. The state’s policy is set forth in

section 2100 subdivision (c):

In order to promote this public policy, a full and accurate
disclosure of all assets and liabilities in which one or both parties have
or may have an interest must be made in the early stages of a
proceeding for dissolution of marriage or legal separation of the parties,
regardless of the characterization as community or separate, together
with a disclosure of all income and expenses of the parties. Moreover,
each party has a continuing duty to immediately, fully, and
accurately update and augment that disclosure to the extent there
have been any material changes so that at the time the parties enter
into an agreement for the resolution of any of these issues, or at the
time of trial on these issues, each party will have a full and
complete knowledge of the relevant underlying facts. (Emphasis
added.)

The public policy is implemented by a sua sponte disclosure requirement.
(§ 2102 [requiring accurate and complete disclosures]; § 2103 [requiring both
preliminary and final declarations of disclosure]; and § 2104 [requiring
preliminary declaration of disclosure]) and 2105, all of which must be interpreted
in light of 721 (b), 2100 (c) and 2120 (a). The sua sponte duty includes the duty to
augment and update as well.

From the date of separation to the date of the distribution of the
community or quasi-community asset or liability in question, each
party is subject to the standards provided in Section 721, as to all
activities that affect the assets and liabilities of the other party,
including, but not limited to, the following activities: (1) The
accurate and complete disclosure of all assets and liabilities in
which the party has or may have an interest or obligation and all
current earnings, accumulations, and expenses, including an
immediate, full, and accurate update or augmentation to the extent
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there have been any material changes. (§2102 subd. (a); emphasis

added.)

The public policy is also implemented by the “upon request” statutes,
section 1100 (e) and Corporations Code section 16403 (c) (2) “It reasonably
follows that a spouse who is in a superior position to obtain records or information
from which an asset can be valued and can reasonably do so must acquire and
disclose such information to the other spouse.” (In re Marriage of Brewer &
Federici (2001) 93 Cal. App. 4th 1334, 1348.) None of these sections include an
exception from disclosure for “ordinary course of business” or a “big business”
exception.

The second type of fiduciary duty owed by spouses is the duty to act fairly
and in accordance with the fiduciary and confidential relationship in transactions
between themselves. (§ 721, subd. (b), see e.g. Marriage of Haines (1995) 33
Cal.App.4™ 277; Estate of Cover (1922) 188 Cal. 133, 143-144.) The third duty is
a spouse’s fiduciary duty arising out of the management and control of community
property. (§ 1100 subds. b & c [gifts], subd. d [operation of a business operation],
§ 1102 [conveyance or leasing of real property]; In re Marriage of Stitt (1983)

147 Cal.App.3d 579 [incurring debts that do not benefit the community].) The
proof and remedies for breach of these duties vary depending on the nature of the

breach. The breach here is of the duty of disclosure.
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B2. The Purpose of Section 2107 is to Deter “Hide The Ball”
or Dilatory Disclosure

The language of current section 2107 was derived from former Civil Code
section 4800.10, in particular subdivisions (e) and (f), which were enacted by
Assembly Bill 1437. (Stats. 1992, chapt. 37, sect. 1; Ass. Bill. No. 1437.)
Subdivision (f) was carried over to subdivision (c) of section 2107. As discussed
previously, section 4800 (section 2100’s predecessor) was an attempt by the
legislature to comprehensively promote disclosure. The intent is set forth in
section 2100 set forth above. Subdivision (f) was one remedy for non-disclosure.

In 2001, section 2107 was amended by Assembly Bill No. 583 to
“strengthen sanctions.” (Emphasis added.) The amendment added the following
language, “Sanctions shall be in an amount sufficient to deter repetition of the
conduct or comparable conduct.” The Senate Judiciary Committee report notes:

Mandatory sanctions for noncompliance
This bill would require a court that finds a party out of compliance with the
disclosures provisions to assess monetary sanctions against that party “in an
amount sufficient to deter repetition of the conduct, or comparable conduct,”
in addition to the reasonable attorney’s fees and costs required under existing
law, unless circumstances would make such imposition unjust.” (Sen. Comm.
On Judiciary, Analysis of Ass. Bill 583, p. 10 (2001-2002 Reg. Sess.) as
amended July 16, 2001, hearing date July 17, 2001.)
The Assembly concurred in the Senate Amendments (Ass. Bill No. 583 as Amended
August 21, 2001):
In an effort to ensure that parties to a martial dissolution or legal
separation have the full array of information concerning the extent of the

community estate subject to division (including all assets and liabilities),
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the author comments that this bill “require[s] full and honest disclosure of
assets, liabilities, business opportunities, etc. The purpose [of this bill]. . .
is to prevent deceptive, dilatory and fraudulent activity by a party during
the dissolution of marriage.”

The author further notes that the current threat of setting aside the
judgment, or assessing reasonable attorney’s fees and costs “when a party
fails to disclose thousands, sometimes million of dollars worth of assets .
, - 1s not great enough to deter such fraudulent activity. This bill would
strengthen sanctions to ensure that when a party fails to comply with
the disclosure requirements, the consequences are more than just the
costs of keeping the game of “hide-the-ball’ or ‘catch-me-if-you-can’

in play. (Assem. Concurrence in Senate Amendments, AB 583, p. 2,
Aug. 31,2001.) (Emphasis added.)

A reviewing court considers the legislative intent and history of a section to
effectuate its purpose. (Goodstein v. Superior Court (1996) 42 Cal.App.4™
1635, 1641.) With this intent in mind, the trial court’s order is reviewed for an
abuse of discretion.

C. The Award Here Under Section 2107 Subdivision (c) Was For

Failure to Disclose Information in a Pending Dissolution Case and Was
Designed to Prevent Future Breaches of the Duty of Disclosure

As discussed above, this case centers on the breach of the duty of disclosure
during a pending dissolution case. It is concerned with deterring future conduct
that increases litigation costs, and insuring compliance with sections 271, 2100,
2120, 1100 (e) and Corporations Code sections 16403 (c) (1) & (2). These
sections were designed to keep Elena informed of activities concerning property in
which she may have an interest, and to provide her with information equal to
Aaron and sufficient for her to knowingly address temporary financial issues and

litigate her case at trial.  (Schnabel v. Superior Court, supra, 5 Cal.4™ 704, 715
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[whatever rights Aaron has to corporate documents, Elena has an equal right].)
This proceeding was not an action, claim or motion for damages. It was not the
trial of the underlying dissolution case or a request to set aside a judgment.” Itis
not a case that turns on proving harm or damage, but on preventing future harm.
(R.T. p. 64, argued “this is not a civil case”.) This motion was to make sure Aaron
complied with his fiduciary duty on an ongoing basis, and insure Elena’s right to
an “independent review of the marital property and financial status of the

spouses.” (Schnabel, supra, at p. 715.)"

The language of section 2107 (c) supports this argument. It permits sanctions
and attorney fees, “in addition to any other remedy provided by law,” if a party
“fails to comply with any provision of this chapter.” (Emphasis added.) Chapter
9 entitled “Disclosure of Assets and Liabilities™ includes section 2102. Section 2102
subdivision (a) expressly incorporates section 721. Section 721 (and Corporation

Codes) describes the duties of disclosure. Elena proved a breach of the fiduciary

" Marriage of Lundin and Jones (1998) 60 Cal.App.4™ 685 cited by Appellant was a set
aside case under section 2121. (AOB p. 49.) This statute requires the moving party to
prove that the “they would materially benefit from the granting of relief.” This is not a
requirement under section 2107 (c).

12Since this was not the trial, a motion to set aside, or a claim for damages, all of the
cases cited by Appellant at page 44 and 45 are not relevant to the analysis. This was an
interim request for relief to deter Aaron from breaching his fiduciary duty in the future.
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duty of disclosure as described in 2102 (a) and 721, but was not required to prove

damages, harm or impairment as described under section 1101 subdivision (a)."

In sum, a sanction under section 2107 (c) does not require harm, impairment
or injury. It requires only a breach of the duty of disclosure as set forth in sections
721 or 2102.

C1. The Court Did Not Abuse Its Discretion under Section 2107 (c) in
Concluding Aaron’s Violations Were Not Inadvertent.

Aaron also argues it was improper to award fees under section 2107
because he “misspoke” (AOB p. 7) and the failure to timely disclose was
inadvertent. (2 C.T. p. 282.) Section 2107 does not limit sanctions to intentional
nondisclosure, but gives the court broad latitude to determine whether an award of
sanctions is just. However, in this case it was inescapable that the many non-
disclosures were intentional, and the info.rmation could not have been overlooked.
The court had the advantage of seeing and hearing a video of Aaron and his
employee during portions of their depositions, and observing their demeanor. To
paraphrase one court in the context of a new trial motion, “Only Judge [Trapp]
was in the position to truly assess whether [Aaron] was either (a) bald-faced liar . .
. (b) an innocent litigant with a hazy memory, or (c) something in between.”

(Abbot v. Mandiola (1999) 70 Cal.App.4™ 672, 682.) The trial court reasonably

1> As to harm, at the hearing, Elena’s counsel described how the parties had negotiated
support in December 2003 and reached a stipulation based upon the information Elena
was given. Elena did not know, for example, that Aaron had $6,000,000 available to
purchase a home or had transferred $2.5 million to Mexico. (R.T. p. 67.)
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concluded that the numerous deficiencies in disclosure, showed “a clear pattern”
and that Aaron had no intention of complying with the disclosure statutes. Aaron’s
“failure to disclose [was] intentional” and “trying to circumvent the process.” (3
C.T. p. 577.) The trial court concluded Aaron’s conduct was exactly what was the
legislature sought to prevent, “hide the ball”, “go fish,” “you figure it out” tactics,
and they were not acceptable. These were not the type of errors that could be
easily overlooked, and thus the breaches arose from conduct warranting sanctions.
The trial court's ruling was a reasonable exercise of its discretion.

Aaron also contends that his “broad and cooperative sharing of
information” should relieve him of his duty to disclose under sections 721, 1101
(), and 2102 (a) (1). (AOB p. 46) According to Aaron, providing piecemeal
28,000 pages of documents (the front and back of every check, each constituted a
document) satisfied his duty to disclose. However, it is not the volume of
documents that is the test. It is the relevancy, and whether the production
constitutes a fair, adequate, and timely disclosure of material facts and information
regarding the income, expenses, assets and debts of the parties, the important
transactions of the business, and corporate opportunities. Despite 28,000 pages,
the trial court concluded Aaron did not meet that standard.

To the extent Aaron is arguing that he “substantially complied” with the
disclosure statute, such an argument “will suffice if the purpose of the statute is
satisfied [citation] but substantial compliance means actual compliance in respect

to that statutory purpose. [Citation.] The doctrine of substantial compliance
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excuses technical imperfections only after the statutory objective has been
achieved.” (Goehring v. Chapman University (2004) 121 Cal.App.4th 353, 384
[italics in original].) To paraphrase, this court in Goehring, when addressing the
duties and responsibilities of disclosure, “To any extent the substantial compliance
doctrine may be applicable to [the Family Code], it is inapplicable here because
[Aaron’s] violations of [the Code] thwarted statutory objectives.” (Id,, at pp. 386-
387"

C2. The Court Draws Inferences in Support of the Judgment, Not To
Reverse the Judgment.

On appeal, Aaron argues that the reviewing court may consider four
instances of breach and no others when deciding whether sanctions are
appropriate. (AOB pp. 42-43.) Since the trial court specifically mentioned four of
the breaches in its order, Aaron argues the reviewing court should infer that only
four breaches occurred. However this reasoning is flawed for at least two reasons.
First, the trial court mentioned the Israeli bond, the purchase of the Calumet

residence, the addition of new companies, and the pension plan. (2 C.T. p. 577, In.

'%To the extent Aaron is relies upon an “ordinary course of business” defense to non-
disclosure (See AOB p.10; C.T. pp 90, 92, 93) there is no such defense. The Automatic
Temporary Restraining Orders are orders which prohibit certain transactions “except in
the usual course of business or for the necessities of life . . . .” (§§ 2040, subd. (a)(2),
233.)) However, managing the property in the usual course of business does not excuse
the managing spouse from disclosing the transactions sua sponte or upon request as
required by sections 271, 1100 (e) or 2102. Section 2102 (a) (2) also mentions “ordinary
course of business.” That subdivision deals with disclosure of investment opportunities
after separation. It does not provide an exception for the requirements of disclosure, but
rather requires disclosure of certain opportunities.

41



19; bold added.) The court’s reference to “new companies” includes Elena’s
claims for Aaron’s failure to disclose Sunroad Financial Plaza (Breach 4A); failure
to disclose Inmobiliaria Camino Del Sol and the $2,500,000 sent to Mexico
ostensibly to develol; it (Breach 4B); and the failure to disclose Sunroad’s
formation of entities (Breach 4F). On their’face, all of the violations mentioned by
the court are sufficient to support an award of sanctions.

Second, Aaron’s suggestion that only four breaches may be considered,
turns the rule of inferences on its head. On review the law is clear. “Under the
familiar tenets of the substantial evidence rule, in reviewing the evidence on ...
appeal all conflicts must be resolved in favor of the [prevailing party], and all
legitimate and reasonable inferences indulged in [order] to uphold the [finding] if
possible.” (In re Marriage of Bonds (2000) 24 Cal.4™ 1, 31 [internal quotes
omitted].)

C3. Under a Proper Reading of Section 2107 A Violation of a Court
Order is Not Necessary and 2107 (c) is Not the Last Resort.

Aaron suggests that sanctions under 2107 (¢) can only be awarded when a
litigant follows the procedure set forth in subdivisions (a) and (b). (AOB p. 53-54
citing Elden v. Superior Court (1997) 53 Cal.Apb.4th 1497 (Elden).) Under his
interpretation, sanctions can only be awarded if a party fails to serve a declaration
of disclosure or serves an insufficient declaration, and then a proper request for

compliance may be made. (Subd. a.) Aaron asserts that a moving party may only

42



seek sanctions after first filing either a motion to compel or an exclusionary order.
(Subd. b.)

However, subdivision (¢) does not have such limiting language.
Subdivision (c) allows for sanctions, “If a party fails to comply with any provision
of this chapter. . . '.” The right is in addition to “any other remedy provided by
law.” The clear import of this language is that any violation of the chapter may
give rise to sanctions. These rights are in addition to a motion to compel or a
motion for exclusion, and the rights arise from any breach of “this chapter.” The
plain meaning of the statute is clear. (In re Marriage of Hokanson (1998) 68
Cal.App.4th 987, 994.) To proceed under subdivision (c), compliance with
subdivision (a) and (b) is not required.

Aaron’s reliance on Elden does not change the analysis. (AOB p. 53.) The
issue addressed in Elden was whether or not declarations of disclosure were
excused by the parties who participated in non-judicial arbitration. The reviewing
court held that judgment could not be entered unless there was compliance with
section 2105. The court never reached the issue of whether subdivision (c) stood
alone or was dependent on subdivisions (a) and (b) as suggested by Aaron here.
The court did not interpret the language of 2107 (c) or address the issue of whether
sanctions could be sought for failure to comply with the “provisions of this
Chapter” independent of subdivision (a) and/or (b). (Elden, supra, at p. 1507.) It
has long been the law of this state that “[A]n opinion is not authority for a

proposition not therein considered.” (Gins v. Savage (1964) 61 Cal.2d 520, 524,
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fn. 2; See also Trope v. Katz (1995) 11 Cal.4th 264, 274 [“the language of an
opinion must be construed with reference to the facts presented by the case and the
positive authority of a decision is coextensive only with such facts] and Childers
v. Childers (1'946) 74 Cal.App.2d 56, 61 [a decision is not authority for what is
said in the opinion but only for the points actually involved and actually |
decided”].)
IV.
THE COURT DID NOT ABUSE ITS DISCRETION IN DETERMINING
SANCTIONS AND THE AWAI}SJ}SONN(,)T AN UNDUE HARDSHIP ON

In a one page argument, Aaron next argues that the sanction under section

271 was not supported by the evidence as “there is nothing in the evidence that

Aaron could reasonably pay $250,000 and to show that it was not an undue
hardship on him.” (AOB p. 61; underlining added.) Section 271 does indeed
contain hardship language. However, based upon the evidence presented, the
court could and did reasonably conclude that a sanction of $250,000 was
appropriate under either 271 or 2107 (c).

Aaron owns 100% of Sunroad Holding Corporation. (C.T. p. 111.) Elena
stated the couple has assets worth over $100,000,000. (1 C.T. p. 6.) Aaron’s
Income and Expense Declaration admitted his net worth was in excess of

$50,000,000. (1 C.T. p. 74.) The award of $250,000 is less than one half of 1% of
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Aarons’ admitted net worth.” Aaron managed the stock and investment accounts
of Sunroad Auto Holding Corporation at Merrill Lynch in the amount of
$5,164,241. (2 A.A. p. 384, Tronboll Depo. pp. 364-365.) Aaron (or his 100%
owned entity Calumet Real Estate) bought a residence for cash in the amount of
$6,018,201. He “loaned” $2,500,000 cash to a newly formed company in Mexico.
He forgot about the $1,000,000 Israeli Bond. In fact the court wondered if a
$250,000 sanction was enough for an individual who had a million dollars slip his
mind. (3 C.T. p. 577-578; R.T.p 81.)

The $250,000 sanction is just in excess of the $200,000 cash Aaron spent
on furniture for his new “rented” home on Calumet Street. (2 A.A. p. 366
[Tronboll Depo. p. 292, In. 20.) In addition to his $162,684 monthly average of
distributions from partnerships, Aaron received “one time” receipts of just over $2
million dollars in the 12-month period ending September 30, 2004. (1 C.T. pp. 74,
77.) His admitted monthly income (including distributions) was in excess of
$3,000,000. A trial judge could reasonably conclude that given these assets and

income,'® it would not be an unreasonable financial burden on Aaron to pay

1> Appellant’s view there is “nothing in the evidence” to support the court’s implied
finding is “Chutzpah" It was a word defined by this court: "n. Slang. Brazenness; gall.
[Yiddish]. (American Heritage Dictionary (1980) p. 242.).” (People v. Whigam (1984)
158 Cal.App.3d 1161, 1167, fn. 10.)

16 Section 271 subdivision (c) states an award may be made from the “income or
property” of the sanctioned party. See also In re Marriage of Norton, supra, 206
Cal.Ap.3d at p. 60 [court not restricted to salary but may “take into account all the
evidence concerning the parties' income, assets and abilities citing In re Marriage of
Sullivan (1984) 37 Cal.3d 762, 768.”]
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$250,000 Aaron has not shown that no trier of fact could reasonably find he
unnecessarily protracted the litigation by his dilatory evasive tactics. Applying the
applicable standard that the court indulge all reasonable inferences to uphold the
section 271 sanction order (In re Marriage of Abrams, supra, 105 Cal. App.4™ 979,
990-991), there was substantial evidence to support the implied finding that that
because of Aaron’s assets and salary, distributions, dividends and other sources of
income, the sanctions order would not impose an unreasonable financial burden on
him. (See Petropoulos, supra, 91 Cal.App.4™ at p. 180 [due to fact wife was
awarded real property, enjoyed capital gains and rental income on the property,
and received spousal support and part-time income, imposing sanctions on her did
not impose an unreasonable financial burden].).

V.

THE ATTORNEYS FEE AWARD WAS SUPPORTED BY
SUBSTANTIAL EVIDENCE AND SHOULD BE AFFIRMED UNDER
SECTIONS 271, 1101 (g) OR 2107 (c)

A.  Prior To The Court’s Ruling, Aaron Never Raised Entitlement To
Attorneys Fees Or Sufficiency As Issues
Prior to the court’s ruling, Aaron never raised in his pleadings whether

Elena was entitled to fees or whether her fees were reasonable. (Aaron’s P&A 1

C.T. p. 80- 102; Aaron’s Supp. Response, 2 C.T. pp. 278-301.) At the hearing, he
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did not specify as a controverted issue the issue of attorneys fees. (See Code Civ.
Pro. 662; R.T p. 79, In.11-13.) It was not until a month after the hearing that
Aarqn first raised the issue of attorneys fees. He filed Objections dated October
31, 2005 (2 C.T. p. 398) and then for the first time complained that Elena was not
entitled to fees and had not presented billing records. (2 C.T. p. 394, line 11.) The
issue of attorneys fees, the amount or the reasonableness, simply was not a
contested issue prior to the trial court’s hearing and ruling, presumably because
Aaron’s fees were even higher than Elena’s. The words of the Hokenson court
repeat long-standing principles of appellate review. “[Appellant] did not raise
this theory before the family court. We decline to consider a theory unsupported
by authority and raised in a manner that prevents Jon from developing the
underlying facts.” (Hokanson, supra, at p. 992, fn. 3; Rutter, Appeals, § 8:229, p.
8-135 [new theories cannot be asserted for the first time on appeal].) In “essence
[Aaron] waived” this issue. (Curcio v. Svanvik (1984) 155 Cal.App.3d 955, 961.)

B. The Court May Affirm Under Any Applicable Statute

In it’s ruling, the court cited 1101 (g) as the basis for its award of attorneys
fees. In the alternative, the trial court could have applied either section 271 or
section 2701 subdivision (c). "If the decision of a lower court is correct on any
theory of law applicable to the case, the judgment or order will be affirmed
regardless of the correctness of the grounds [on] which the lower court reached its
conclusion. The rationale for this principle is twofold: (a) an appellate court

reviews the action of the lower court and not the reasons given for its action; and
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(b) there can be no prejudicial error from erroneous logic or reasoning if the
decision itself is correct." (In re Marriage of Mathews (2005) 133 Cal.App.4™ 624,
632 citing Davey v. Southern Pacific Co. (1897) 116 Cal. 325, 329; italics in
original.)

It is Elena’s position on appeal that attorneys fees were properly awarded
pursuant to section 1101 (g) and on the unstated grounds of section 271 or section
2107 (c).

Section 1101 (g) provides remedies “for breach of the fiduciary duty by one
spouse,” including those set out in Sections 721 and 1100, shall include, but not be
limited to . . . plus attorney fees and court costs. (Emphasis added.) (In re
Marriage of Hokanson, supra, 68 Cal.App.4th 987, 994.) The .ﬁduciary breach
may be one that causes impairment under 1101 subdivision (a) or it may be a
failure to disclose that increases litigation costs. The trial court did not abuse its
discretion when it concluded that Aaron breached his fiduciary duty of disclosure
under sections 721, 2100 and 2102. Once that determination was made, attorneys
fees were mandatory. (In re Marriage of Hokanson, supra, 68 Cal.App.4th 987.)
An award of attorneys fees requires a breach of duty by one spouse, not
impairment under 1101 subdivision (a).)

Aaron argues that Elena was not entitled to fees. (AOB p. 64.) But Hokanson
states that an award of fees pursuant to section 1101 (g) is not discretionary.

“Accordingly, had the Legislature intended to consign an award of attorney fees to
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the family court's discretion under subdivision (g), it could have done so in plain
terms.” (Hokanson, supra, at p.993.)

The same reasoning applies to section 2107 (¢). This subdivision uses the
word “shall” three times. Under the plain terms of section 2107 (c) attorney fees
were mandatory once the court determined there had been a violation of fiduciary
duty.'” As aresult, any argument that Elena was not entitled to fees is without
merit. Fees were appropriate.

C. The Trial Court Did Not Abuse Its Discretion and Substantial

Evidence Supports the Trial Court’s Determination of Attorney
Fees As a Sanction.

Since fees were appropriate, the next issue is whether there was substantial
evidence to support the award. Aaron bases his argument on section 2032, that the
fees must be “just and reasonable under the relative circumstances of the ... parties.”
(AOB p. 65.) However, although it could have, the court did not award attorney
fees pursuant to section 2032, a need-based statute that requires weighing relative
circumstances. (/n re Marriage of O'Connor (1997) 59 Cal.App.4th 877.) The
court awarded fees under section 1101 (g). The distinction is noted in the two cases

cited by Appellant. In In re Marriage of Braud (1996) 45 Cal.App.4™ 797, the court

stated,

' Section 2107 (c) has the same mandatory language as 1101 (g) and states in part, “If a
party fails to comply with any provision of this chapter, the court shall, in addition to any
other remedy provided by law, impose money sanctions against the noncomplying party.
Sanctions shall be in an amount sufficient to deter repetition of the conduct or
comparable conduct, and shall include reasonable attorney's fees, costs incurred, or both .
.. ." (Emphasis added.)
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Because there is no indication that the fee award in this case was
ordered as a sanction pursuant to section 271 or Civil Code, former
section 4370.6, we presume that it was a so-called "need-based" award
predicated on what is "just and reasonable" given the "relative
circumstances" of the parties, and what amount was "reasonably
necessary" to adequately maintain or defend the action. (Braud, supra,
at p. 827.)
No presumption of a need-based award can be made here as the court specifically
awarded fees pursuant to section 1101 (g). In re Marriage of Keech (1999) 75
Cal.App.4™ 860, 867, also applied section 2032. (/d., p. 867.) In sum, section
2032, Keech and Braud do not set mandatory requirements necessary to award
fees as a sanction.'®

The overwhelming authority is that direct evidence of the reasonable value
of an attorney's services need not be introduced "because such evidence is
necessarily before the trial court which hears the case." (In re Marriage of
McQuoid (1992) 9 Cal.App.4th 1353, 1361; In re Marriage of Ananeh-Firempong
(1990) 219 Cal.App.3d 272, 280 both citing. Frank v. Frank (1963) 213
Cal.App.2d 135, 137.) The Supreme Court has stated, “no testimony is necessary

to determine the amount of an attorney’s fee in a divorce case and the trial court

can determine the amount of the fee from its own experience and from the facts

'8 Aaron also asserts that attorney fees as a sanction can only be awarded at the end of the
case. (AOB p. 63.) The plain language of sections 271, 1101 (g) and 2107 (c) contain no
such limitation. It would defeat the purpose of deterrence if sanctions and fees could
only be awarded at the end of a case. The goal is compliance for the balance of the case,
not a meaningless order when the case is over.
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and circumstances as they appear from the pleadings and other papers.” (Lipka v
Lipka (1963) 60 Cal.2d 472, 479-480 citing Peyre v. Peyre, 79 Cal. 336,339.) ¥
Elena’s Income and Expense declarations provided substantial evidence to
support the attorney fee order. The trial court evidently believed Elena. “The
testimony of a witness, even the party himself, may be sufficient.” (In re Marriage
of Mix (1975) 14 Cal.3d 604, 614 [tracing case].) At the outset in September
2004, Elena declared that her fees were $65,000. (1 C.T. pp. 49-54.) Her Income
and Expense Statement and De.claration showed 1) she had no income (other than
spousal support); 2) had incurred $400,788 in attorney fees and costs, and 3) had
already spent $50,000 on the disclosure issues and anticipated spending more. (1
C.T. pp. 50, 53-56, 63.) In her July 2005 declaration Elena declared her fees and
costs had increased to $89,528. (2 C.T. p. 235.) On September 29, 2005, Elena
~ filed an updated Income and Expense declaration. Elena stated her entire fees and
costs to date were $1,226,672 and her fees relative to the motion were
$122,853.45. Her attorney’s hourly rate was disclosed. (2 C.T. pp. 357, 364.)
Attorney Stephen Wagner of Sacramento was formally associated into the case on

the same date. (2 C.T. p. 360.) At the hearing, attorney Wagner represented fees

19 The rule is not restricted to family law cases. Courts consistently found substantial
evidence to. support an award of fees in the absence of detailed time sheets. (See
generally Wershba v. Apple Computer, Inc. (2001) 91 Cal.App.4™ 224, 255; Weber v.
Langholz (1995) 39 Cal. App.4™ 1578, 1587; Sommers v. Erb (1992) 2 Cal.App.4™ 1644,
1651.) The experienced trial judge is the best judge of the value of professional services
rendered in his court, and while his judgment is of course subject to review, it will not be
disturbed unless the appellate court is convinced that it is clearly wrong —meaning that it
abused its discretion. (PLCM Group, Inc. v. Drexler (2000) 22 Cal.4th 1084, 1096 [fees
per Civ. Code § 1717].)
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had increased to $135,000 to $140,000. (R.T. p. 9.) Aaron’s paid attorneys fees
were $1,132,391 and he owed over $85,000 more. (C.T. p 333.) Viewing this
evidence in the light most favorable to Elena, there is substantial evidence to
support the trial court's award that Elena’s attorney fees were $140,000.

“[The trial court's order will be overturned only if, considering all the
evidence viewed most favorably in support of its order, no judge could reasonably
make the order.” (In re Marriage of Burgard, supra, 72 Cal.App.4th 74, 82.)
Where, as here, “there was no showing that the time spent or fees charged were
unreasonable” (Braud, supra p. 828) the court did not abuse its discretion in
awarding the fees that were actually incurred as forth in Elena’s declarations. The
exercise of discretion will not be disturbed unless it is abused. "To be entitled to
relief on appeal from the result of an alleged abuse of discretion it must clearly
appear that the injury resulting from such a wrong is sufficiently grave to amount
to a manifest miscarriage of justice." (Sommers v. Erb, supra, atp. 1651.) This is
not such a case.

VL
AARON WAS NOT ENTITLED TO A STATEMENT OF DECISION, HIS
REQUEST IF APPLICABLE DID NOT SPECIFY ATTORNEY FEES AS A
CONTROVERTED ISSUE, HIS REQUEST FOR CALCULATION WAS

LATE, AND THE COURT’S DECISION WAS SUFFICIENT

On appeal, Aaron contends it was reversible error for the court not to grant
a statement of decision. Aaron admits, “as a general rule [statements of decision]

are not required for motions, even evidentiary motions.” (AOB p. 67.) Aaron still

maintains that a Statement of Decision is mandated here because significant rights
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were at stake and appellate review may be compromised without a statement of
decision. (AOB pp. 67-68.) Aaron’s assignment of error fails for several reasons.

Aaron waived the issue of a mandatory duty to issue a statement of decision
in the trial court. His counsel wrote the court after the hearing, “Mr. Feldman
agrees that a statement of decision is not required.” (3 C.T p. 572.) It is not proper
to assign error that the court failed to issue a statement of decision when Aaron
himself agreed the court was not under a mandatory duty to issue a statement of
decision.

Further, at the hearing Aaron’s counsel orally requested a statement of
decision, “to the extent it is permitted,” on only two controverted issues 1) “the
extent of the duties;” and 2) “what is the impairment of the community interest
that has been shown here.” (R.T. p. 79; 3 C.T. p. 508) No request was made
regarding attorneys fees. As to the attorneys fees issue, Aaron waived the right
when he failed to specify. (Code Civ. Pro. § 632; In re Marriage of Hebbring
(1989) 207 Cal.App.3d 1260, 1274 [“The parties waive a statement of decision by
express consent, . . . and they may likewise waive the statement as to a particular
controverted issue by failure to specify that issue in a timely manner.”) Aaron
only objected to attorney fees and their calculation after the hearing. (2 C.T. p.
374, 394.) Elena argued waiver in the court below. (3 C.T. p. 421-422.)

Aaron also complains that there was no computation of the attorney fees.
(AOB p. 68.) Absent a request for a statement of decision (or calculation) as to how

‘attorney fees were computed, the complaining party has waived any failure to
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provide such a computation. (In re Marriage of McQuoid , supra, 9 Cal. App.4™

1353., 1361.)

In this case, Husband did not request a statement of decision on the
computation of attorney's fees, and thus he has waived any right to such
a_computation. (Code Civ. Pro. § 632; Citation.) (In re Marriage of
Ananeh-Firempong, supra, at p. 280.)

(See also, Marriage of Hebbring, supra, “If Jess wanted the court to set forth its
calculations, he should have requested a statement of decision on this issue.”)
Although the issuance of a statement was discretionary, the court properly
exercised its discretion as the lengthy order sets forth the court’s reasoning. (3 C.T
.p. 577.) Contrary to Appellant’s desire to create ambiguity, there is none. The court
found that there was a duty to disclose; that the dilatory failure to disclose millions of
dollars in transactions violated the duty and the transactions were material; that
Aaron’s “big business” defense was rejected; and finally, that harm was not required
under sections 2107, 271 or 1101 (g). If harm was required, it was demonstrated
because Elena had negotiated spousal support without full knowledge. Rudeness
was not a factor in setting sanctions. (3 C.T. pp. 576-581.) The court did respond to

the two issues specified. There was no prejudicial error.
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CONCLUSION
On the basis of the foregoing analysis, this court should affirm the trial court’s
order in its entirety.
Dated: January _ 2007

Respectfully submitted,

Stephen Temko
Attorney for Respondent
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